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GESAC PRESS RELEASE

ARBITRATORS’ DECISION UNDER WTO PROCEDURE ON SECTION 110 (5) (B) OF THE US COPYRIGHT ACT

In July 2000 the WTO admitted that Europeans authors were right in denouncing the exemption provided in Section 110 (5) (B) of the US Copyright Act.  This provision which exempts most of the bars, restaurants and retail establishments from the payment of royalties   when music is being performed by means of radio or television was clearly recognised as incompatible with the TRIPS Agreement.  This decision is a significant step towards the effective enforcement of international copyright standards.

In July 2001, the EU and the USA agreed to look for ways to compensate European right holders for the economic losses due to this exemption until such time as the US Copyright Act is amended.  They also agreed to ask independent arbitrators to determine the exact amount of the compensation.

The 9 November 2001, the arbitrators have given their decision. They determined the level of EC benefits which are being nullified or impaired as a result of the US exemption amounts to only 1.2 millions EUROS per year. This sum is clearly nowhere near the amount calculated by the Commission (25,4 millions EUROS). It also bears no relation to the conclusions of an economic report commissioned by IMRO, the Irish copyright collecting society which lodged the original complaint with the WTO in 1997 with the unanimous support of GESAC.  This report, commissioned to determine the value of the rights affected by the unjustified copyright exemptions in the United States concluded that, at current market prices, European music copyright owners were losing up to US$87 millions.

The European Communities proposed that the basis for calculating the losses of European right holders resulting from the condemned exemption should be the number of bars, restaurants and retail establishments which should be licensed and pay royalties (the bottom-up approach).  Unfortunately, the Arbitrators adopted the “top-down” approach proposed by the United States.  They  considered that due to the cost of collecting and distributing royalties, the European Communities could not reasonably expect that in the USA, all users of EC works would be licensed and would pay royalties.  Therefore, they took as a starting point, the number of establishments actually licensed and based their calculation on an average sum of the royalties paid by US collecting societies to European right holders between 1996 and 1998.

The United States argument that it would be too expensive to license certain categories of businesses or businesses in certain areas of the USA is subject to criticism.  As the Commission has pointed out,  « this is tantamount to suggesting that a WTO member in which piracy rates are very high or where the enforcement of intellectual property is particularly difficult or costly is, for all practical purposes, released from its substantive obligations under the TRIPS Agreement ».  

GESAC is deeply disappointed by this extremely low compensation which is unlikely to convince the US Authorities to amend their legislation. This was, after all,  the ultimate objective of the complaint brought under the WTO Disputes Procedure.  It is therefore essential that the Commission maintains pressure on the US Authorities to amend without further delay the US Copyright Act. 
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