



DECLARATION OF MADRID ON THE PROTECTION OF COPYRIGHT

IN THE EUROPEAN UNION

(Madrid, 3rd June 2002)



The General Society of Authors and Editors, SGAE, and the European Grouping of Societies of Authors’ and Composers, GESAC
 assembled in Madrid on 3rd June 2002, adopted the following declaration:

Whereas, considering the essential function that authors and their works have in the cultural life of the Community and in wide sectors of specific goods and services, the economic and social dimension of which means significant contributions to both the Gross Domestic Product and to the employment of citizens of Member States of the European Union.

Whereas, that same function is the one which authors and their works are to play in the creation and development of the information society.

Whereas, considering the extraordinary importance that the effective protection of copyright has in the achievement of this function.

Whereas, considering that the recent Directive 2001/29/EC, on the harmonisation of certain aspects of copyright and related rights in the information society, as adopted by the European Parliament and the Council on 22 May 2001, is one of the fundamental pillars on which such a protection would rest.

Whereas, considering that the protection sought by the said Directive would be frustrated without the support of an appropriate system that may apply to the liability of intermediary service providers in the information society, as it was intended to be set up in Directive 2000/31/EC on certain legal aspects of information society services, in particular electronic commerce, in the Internal Market as adopted by the European Parliament and the Council on 8 June 2000 the period of adaptation of which expired on 17 January this year.

Whereas, considering that the digital environment offers to the authors and their collective management societies new opportunities but also raises great challenges, and in this context of technological changes it is necessary to reconfirm the essential role of such societies in both the harmonious development of the information society and the protection of the contents. 

Whereas it is necessary to emphasise that the specific characteristics of collective management generally justify a position of exclusivity for management societies vis-à-vis users, so that right holders and users alike can derive maximum benefit, in terms of diminution of administrative costs, higher revenue for right holders and legal certainty
.
Whereas, considering that piracy is a phenomenon of increasing significance that causes economic damages to the authors, as well as users and the general public, and that against this phenomenon it is necessary to find effective solutions at international, Community and national level and to launch campaigns for public awareness and information.

Whereas, considering the work in process inside the European Commission on digital rights management (DRM), collective management and piracy.

Whereas, considering the discussions held by the European Commission on the treatment of audio-visual services in the new round of negotiations of the WTO with a view to revising the GATS Agreement and the need to preserve cultural diversity.

Whereas, considering Article 17.2 of the Charter of Fundamental Rights of the EU on intellectual property and the possible incorporation thereof into the Treaty of the EU, in that Article 6 , already contains the legal bases for such incorporation as it refers to the “European Agreement for Protection of Human Rights and Fundamental Liberties”, as well as to the constitutional traditions and common principles of the Member States.

Whereas, considering that the discussions on the Convention on the future of the EU, that will be held during the year 2002, offer a vital opportunity for the incorporation of the Charter of Fundamental Rights of the EU to the Treaty of the EU.

The authors and their representatives:

1.
Strongly request the Member States that, when adopting in their domestic laws Directive 2001/29/EC on the harmonisation of copyright and related rights in the information society, do not provide for new exceptions to the right of reproduction, distribution or public communication. Additionally, the Member States must examine the grounds of the present exceptions in the light of the new digital environment, according to the three-step test provided for in Article 5.5. of the said Directive, which should be incorporated into the national laws, in order to ensure that such exceptions are limited to what is appropriate. In any event, in principle, the Member States should provide in their laws for a fair remuneration in favour of authors for exceptions or limitations to their rights.


They recommend, with regard to the legal protection of technical measures, that all the conditions provided for by the said Directive shall be respected against any intervention of the Member States, under Article 6.4 of the said Directive, and that a previous consultation of the parties concerned shall be at all times an absolute necessity;

2.
They consider of vital importance for their interests and rights, as well as for those of the culture industry, that special attention is given to the difficulties of  protecting effectively copyright in the digital environment in national laws and to the adaptation of Directive 2000/31/EC on Electronic Commerce, which requires the setting up of an appropriate system of liability for intermediary service providers operating in such an environment and to the implementation of the said Directive on Electronic Commerce  in a way that shall be respectful to the letter and spirit of its provisions 

They consider necessary, for a correct implementation of the exemptions of liability provided for in the Directive on Electronic Commerce, the establishment at a domestic level of out-of-court procedures for the detection and withdrawal of unlawful content, and that such procedures shall be homogeneous throughout the Member States.

They point out that the Directive on Electronic Commerce must be accompanied by effective tools for enabling the right holders to obtain information related to unlawful content and to protect effectively the legitimate interests of the authors they represent;

3.
They share the concern of the European Commission for creating a digital environment that may enable both effective protection of works and easy open access to the users. In this context, they consider that DRM, both as to those permitting the control of use of works and as to those allowing for their identification, are essential tools for the management of digital rights, and that their use is the necessary corollary to the legal framework set up by Directive 2001/29/EC on the harmonisation of copyright and related rights in the information society.

They stress that DRM must comply with a number of technical criteria, such as effectiveness, security, adaptability to various categories of contents and commercial models, worldwide compatibility, interoperability and economic accessibility. They must result from consensus among the sectors concerned. The process of normalisation of DRM must be promoted in a voluntary open manner.

They insist that the promotion of DRM does not question at all the fundamental principles of copyright and the necessity for the collective management of the rights in copyright works.  On the contrary, collective management societies are essential both to ensure that the creators are properly rewarded and their rights protected and to give users of protected works an efficient way of obtaining licences. Collective management societies are therefore fundamental for the harmonious development of the Information Society.

They consider that it will be essential to preserve the remuneration schemes as a necessary corollary to the exception to the exclusive right of reproduction of authors, to the extent that DRM may not secure proper remuneration for the authors and right holders for the use of their works, and considering that there will be in the future other parallel sources for private copies, such as, for example from unprotected sources, radio and television, etc.;

4.
They consider that collective management societies are effective organisations founded by right holders for the administration of their intellectual property rights, and emphasize that there should be no more than one society per country and per category of rights; In general, alternatives to collective administration increase the administration costs and weaken the negotiating capacity of authors vis-à-vis user groups. Collective management also benefits the users of protected works, in that they may have access to the works in an easy, convenient and more economical way since they do not have to deal with a multitude of different entities.

They emphasise that collective management societies have to comply with national laws and European competition law as implemented by the Court of First Instance and the Court of Justice of the European Communities, which constitute the framework for their general operation and for their relations with their members and the users of their repertoires.

They express the wish that a possible Communication of the Commission on management of intellectual property rights allow the various interested parties to be better informed about collective administration of authors’ rights and the prerequisite conditions of their efficient functioning. 

5.
They consider that the European Union must act immediately against digital piracy and against the circulation of unlawfully reproduced works, with strong measures of a statutory, preventive and technological nature and by the implementation of deterrent sanctions through the involvement of European and national police authorities in the prosecution of these crimes.


They emphasize that this applies as much to on-line exploitation as it does to the making and supply of physical copies, and that the provisions of the Directive on Electronic Commerce are insufficient by themselves to ensure that such piracy does not take place.

They request the European Union and the Member States to provide collective management institutions with legal tools permitting them to be effective in the prosecution of acts against intellectual property and also mechanisms whereby the claim for indemnities for any damages so caused may be obtained. In this context, it is necessary to improve the body of laws and the practice thereof with regard to the procedures of reporting and prosecution of crimes, as well as in the application of penal sanctions to the crime of piracy.

They urge the Commission to hasten the introduction of its proposed Directive against piracy.

They recommend that the European Union should ensure that, as part of the negotiations with the candidate countries of Central and Eastern Europe for accession to the European Union, their laws and practices provide for a firm basis for destroying piracy and protecting author’s rights to a high standard.

They recommend the organisation of constant campaigns for social awareness, and that educational and preventive measures are adopted in connection with the damaging effect of piracy on the talent and intellectual effort of the creators;

6.
They consider that musical and audio-visual goods and services are cultural and linguistic instruments of our societies that convey ideas and values, and cannot be treated as other goods or services. The globalisation and liberalisation of the economy must not take place to the detriment of the pluralism of ideas and artistic expression.  Community public policies in the field of music, audio-visual media and other cultural sectors should guarantee European works access to the European market and enhance the choice available to the public.

� Ggroups 24 of the largest authors’ societies in the European Union, Norway and Switzerland. As such GESAC represents around 480 000 authors, or their successors in title, and music publishers in the area of musical , literary, dramatic and audio-visual works and, the graphic and plastic arts.


� See the Answer given, on 12 November 1996, by Mr. Monti on behalf of the Commission to the Written Question E-2255/96 regarding competition between copyright management societies (OJEC No.C 105/4);
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