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Re: 
CONFERENCE ON COPYRIGHT FOR CREATIVITY IN THE ENLARGED EUROPEAN UNION: PROFILE, PERCEPTION, AWARENESS

Dublin June 20/21/22, 2004
Conference opening addresses were given by Ms Harney, Tánaiste and Minister for Enterprise, Trade and Employment, Mr Schaub, Director General of DG Markt and Professor Kreile. An opening speech was also made by Mr Sharkey, giving authors’ views on copyright and stressing its importance to creativity.

Prof. Kreile welcomed the entry of ten new countries into the European Union: Europe had not only grown in size, but also in cultural diversity. Prof. Kreile said it should be considered carefully whether a Directive on collective management was really essential to the working of the internal market. Authors’ societies had more than proved their ability to adapt to the market without it having to be legislated for: authors’ societies had originally been set up to look after authors’ interests - to see that they got their rightful remuneration in consideration for the use of their works - not users’ interests. Authors fully understand the benefit to users of having access to works, and want their works to be better-known, appreciated and used, but not at the expense of the fair remuneration to which authors are due.

Because the conference was not hosted exclusively by it, the Commission produced no official conclusions. Mr Stoll, Assistant Director General of DG Markt, gave a fairly general closing speech, stressing what he saw as the importance of forums like this conference. He described copyright and related rights as central supports to European culture. There was a need for being able to work in a modern and efficient environment, maximizing new technology use. The sound management of rights had to keep pace with its environment and play a key role in cultural diversity.

COLLECTIVE MANAGEMENT
On a general preliminary note, users acknowledged the importance of copyright for creativity and the need for right holders to be remunerated. While finding the amount of royalties generally too high in some cases - the cost of royalties on top of money-losing sales on more than 25% of books published was mentioned as a source of severe financial difficulties for German publishers by Ms Bergman-Tahon (FEE) -, users were more exercised about copyright management rather than copyright per se.

Calling for a specific regulation, principles of good governance, greater transparency, more flexible dispute settlement mechanisms, etc., most users gave a positive welcome to the Commission Communication on collective management, although some (Mr Baxter of the BBC, in particular) criticized it as only addressing issues of good governance and transparency.

Representatives of audiovisual writers and directors - Ms Lorente (AIDAA) - and performers - Mr Sevillano (GIART - IEA) - argued in favour of a strengthening of collective management in their respective sectors.

Mr Gutton also called on the Commission to bear in mind that mandatory collective management was the only way to ensure effective implementation of the resale right.

Mr Rechardt (IFPI) was not convinced that collective management societies needed regulating; he thought the existing legal framework was enough. He said that market-based solutions were needed.

Mr Krawczyk (IFPI) also mentioned a tendency to over-regulate collective management societies in some new Member States.

Mr Gyertyanfy (ARTISJUS) said that the new Member States had had little input into the Commission’s work, and should have more time to explore the issues. The fact that collective management societies operated only in the music sector, and the duplication between a number of societies, were cited by Mr Gyertyanfy as obstacles to effective implementation of rights and a source of failings in the new Member States.

The only dissenting voice among rightholders was Mr Sevillano’s (GIART - IEA) view that some related rights management societies were not working properly and were an impediment to the smooth running of the internal market, and that Community legislation was needed to address this.

Mr Stoll (Commission) said that the contributions to the conference proved that collective management was needed by both rightholders and users. Management societies had to be made more efficient, without losing sight of their defining characteristics. The Commission proposal on rights management is expected to be published at the beginning of 2005.

EUROPE-WIDE LICENSES
Users have no quarrel with the value of collective management, but think adjustments are needed to enable their activities.

The BBC, which uses 100 000 pieces of music a week, favours more user-friendly licensing. It is ready to accept one-stop shops for Internet broadcasting. The “simulcast” agreement remains problematic because it is still based on the country-of-destination rather than country-of-origin principle. Unfortunately, the Communication on rights management as it stands will not necessarily settle the licenses issue.

Users took issue with having to apply to multiple organizations for licenses, the slow, complex process, and long delays in getting digital broadcasting licenses. All users were relatively strongly in favour of the introduction of Europe-wide licenses and an affirmation of the country-of-origin principle.

Mr Tribble (Apple) said that 85 million songs had been sold (at approximately 80 cents per song) via iTune, instead of being illegally downloaded. Content availability was key: consumers who could not find the song they wanted would inevitably resort to illegal systems. But with its English iTune Europe-wide music “store”, Apple had to deal individually in each country, which was a long and difficult process. It must be even more complicated for small companies.

Mr Person (GERA-Europe) was in no doubt about the recent trends: the on-line market was growing (the ring tones market, for example, was now bigger than that for CDs); all the traditional firms were investing million, but piracy remained a problem. Why was there no market yet? It was too easy to lay the blame on the complexity of collective management, but it is true that the number of licenses needed to set up a legal downloading service puts smaller firms off. A one stop shop would make things easier. GERA welcomed the Commission initiative and called for Europe-wide licenses based on the country-of-origin principle.

Mr Bergman (UGC Europe) singled out the complexity of the agreements with authors' societies. He said the huge differences (in rights granted, tariff schedules, etc.) that cable operators found when making payments were why most of them did nothing about these agreements for several years. He thought it should be possible to get a centralized licence for cable retransmission.

For the members of EDiMA, management societies were "one-stop-shops" which enabled economies of scale; but easier access to content for streaming, webcasting and downloading was needed, and that meant competitive European licensing based on country of origin.

Mr Bainton, representing libraries (EBLIDA), had no particular complaints to make, but said that the proliferation of management societies, and in some cases the excessive efforts needed to get licences, were problems.

Rightholders obviously saw things very differently.

Mr Shepherd (IFRRO) argued that territoriality was fundamental to copyright administration. Different legal set-ups and different approaches to exceptions made a real Europe-wide one-stop shop unfeasible. IFRRO favoured the country of destination for tariffs.

Mr Rechardt (IFPI) stressed the importance of exclusive rights and the voluntary nature of collective management, and the importance of collective management per se in certain areas. He said territoriality was not a problem for Europe-wide licensing, that solutions could be found outside the country of origin system (ref., Simulcast agreement). He thought the existing legal framework was enough, and that a Community Directive was not necessary.

COMPETITION BETWEEN AUTHORS’ SOCIETIES
Users called for the introduction of competition between authors’ societies. EDiMA stressed the importance of its members being able to choose which society issued licenses in order to eliminate inefficiencies (especially in terms of time). GERA also called for competition between management societies on the basis of services (but with no reduction in remuneration for rightholders).

Mr Vervoord (BIEM) said that competition between authors’ societies orchestrated by the European Union would ultimately be tariff- rather than cost-based. That would be good for multinationals but bad for smaller companies which lacked the means that multinationals had to leverage competition between societies.

The UGC representative was highly critical of societies. Replying to questions from Mr Miyet pointing out certain inconsistencies in what he had said about transparency in particular, he categorically stated that at the end of the day, it mattered little to him where the money went (these operators often seem concerned, under the guise of transparency, about how authors' societies distribute the sums collected to different rightholders); his concern was about the amount of money he had to pay out. Nor did he want to see a single European licensing body set up, because that would hold back the development of competition between the various societies of author, at least on management costs. He said that authors' societies had not so far been subject to competition law. Despite poring over authors' societies reports, he still failed to understand how the criteria were set.

Professor Gotzen (universities of Brussels and Louvain) stressed that the dominant position held by authors’ societies was of a very particular kind and in no way comparable to that of companies.

Mr Miyet said that authors’ societies’ de facto monopoly was a response to the unequal positions of individual authors and users, and was the best guarantee of competition for users.

RIGHTS MANAGEMENT IN THE DIGITAL ENVIRONMENT AND THE FUTURE OF REMUNERATION SYSTEMS
The representatives of authors’ and related right holders’ organizations were all agreed that although DRMs were essential tools, they were not an alternative way for authors to protect their rights. Mr Owens (WIPO) followed suit, saying that DRMs were a means, not an end: DRMs alone are not a solution for the individual author.

No user suggested that DRMs could effectively take the place of authors’ societies in rights management.

DRMs are seen as an opportunity both by users and rightholders, provided there is security, interoperability, general acceptance, the ability to develop appropriate technology and certainty of payments.

Without drawing any specific conclusions, Mr Stoll said he had heard many different opinions sounded on rights management in the digital environment and the future of remuneration systems. He had taken due note that DRMs needed to allow for exceptions, and that interoperability was essential.

•
DRMs and implementation of exceptions

Mr Owens (WIPO) stressed the importance of DRMs to set limits on certain exceptions. On this, Mr Bainton (EBLIDA) called for all collective management systems to take account of exceptions (including, for example, exceptions for blind people from which they were still unable to benefit for technical reasons).

Ms Bergman-Tahon (FEE) mentioned the problems that publishers had in implementing certain exceptions; practical solutions were needed.

The connection between DRMs and the protection of personal data was mentioned by Mr Bainton (EBLIDA), in response to which the Commission cited the Protection of Privacy Directive. 

•
DRMs: remuneration or exclusive right

Mr Jeppesen (EICTA) said everyone was a winner from digitization. Piracy was not to be under- estimated, but technology “drives” content. There were new forms/demands for the use of works, which were not necessarily ousting, but were complementary to, the traditional methods. DRMs maximize content exploitation opportunities. It is important that rightholders should be remunerated. Industry must work to develop new models. Mr Jeppesen wanted new legislative instruments to “compensate” rightholders, and cautioned against taxing content. Mr Jeppesen thought that exclusive right was the solution for the future.

Mr Desurmont (SDRM) said that DRMs were not intended to do away with the private copying exception - and the fair compensation to be paid for it, according to the Directive - but to keep the scope, extent and procedures of it within the bounds of the normal exploitation of works.

On private copying, Professor Sirinelli (University of Paris 1) referred to the complaints filed by certain organizations representing users against the doing away with what they saw as a "private copying right". While the perception of loss was undeniable, there had never been any such thing as a private copying right; private copying was simply tacitly permitted by the legislation. The politicians had not yet managed to dispel this misconception, but the courts in France (the Paris Regional Court’s recent ruling in the Que Choisir case) and Belgium had recently done so.

Ms Silvestro (TimeWarner) also mentioned the Paris Regional Court’s judgement that copying is not a right. However, "levies" will continue to be justified for as long as private copying is permitted (e.g., from radio/TV broadcasts).

Ms Vacher Desvernais (ICMP/CIEM) thought DRMs were of considerable use as a means of effectively implementing the exclusive right provided certain conditions in terms of identification of works, security, interoperability and consumer acceptance were met. OD2 and iTunes had proved the feasibility of DRM-based services, but interoperability remains an essential element to be encouraged.

A third way between the exclusive right exercised through DRMs and remuneration systems is the exclusive right based on DRMs and exercised by collective management societies. But right holders cannot wait for DRMs to be introduced in order to be remunerated. When DRMs are actually put into practice, the Member States will have to adapt their remuneration systems.

Mr Sevillano (GIART - IEA) stressed the role of management societies. He did not find DRMs to be incompatible with remuneration systems.

Professor Sirinelli (University of Paris 1) said that the exclusive right principle was hugely important, but under threat: some right holders would like to see legal licenses replacing exclusive right for non-commercial peer-to-peer systems in the belief that licenses would remove legal insecurity from consumers while at least ensuring that right holders would get paid. This argument drew a parallel with the existing private copying set-up, but was an inappropriate comparison, according to Professor Sirinelli: private copying had always involved a simple right to remuneration. But in peer-to-peer systems, there was a shift from an exclusive right (admittedly hard to implement, but not all avenues had yet been explored) to a simple right to remuneration. This would be a step back.

Copyright was in a development crisis, and it would be better to hold back from the irreversible step of giving away the exclusive right for Internet opportunities - with all the yet-unknown ramifications - and look at all the possibilities.

Mr Blanc (AEPO), speaking for performing artists, said that they were presumed to have transferred their exclusive right to producers, and were unable to exercise it in practice. They would therefore be better off receiving remuneration on consumer file-swapping (peer-to-peer - not commercial services).

Mr Miyet (SACEM) argued that a legal license system would be tantamount to an admission of failure as regards the exclusive right. Also, allowing consumers to file-swap without prior authorization from rightholders would be the death knell for on-line services like iTunes: why would they bother to use fee-paying services when they could swap music files for free? Moreover, the legal license system gives no way of knowing what uses are being made of works, and so stopped remunerations from being correctly allocated. SACEM distributed 85% of what it collected to individuals according to use, and any “collectivizing” of distribution was out of the question.

Mr Owens (WIPO) said that all options should be examined carefully before forsaking the exclusive right.

OUTLOOK FOR COPYRIGHT IN INTERNATIONAL FORUMS
•
WTO ruling on section 110(5)b of the US Copyright Act

Messrs Casey (Irish Intellectual Property Rights Alliance) and Lester (MCPS/PRS Alliance) stressed the implications of the WTO ruling for the right holder community as a whole. The legacy of this ruling could be to see WTO members buying their way out of their obligations. The right holder community had to get itself organized to persuade the US Government to make its legislation compliant with the TRIPS Agreements.

Mr Stoll (Commission) noted the demand for the WTO ruling to result in a change in the law in the United States. He said that an eye had to be kept on what was going on elsewhere in the world.

•
Resale right
Mr Gutton called on the Commission for an immediate start to negotiations with non-member states, especially the United States and Switzerland, to get resale right generally applicable. Steps also had to be taken in the WIPO to get article 14ter of the Berne Convention made binding.

GESAC and EVA put out a joint press release at the Dublin Conference listing these demands.

Mr Stoll also took note of the demand to start international negotiations to get resale right made generally applicable. The European Union had to show the way, he said.

•
Work of the WIPO
Ms Croella (WIPO) gave a presentation of the WIPO’s work on the protection of non-original databases. Various approaches had been proposed, but many countries were looking with interest at the EU’s experience in the matter (sui generis right).

The WIPO has also been working since 1997 on the protection of broadcasting organizations. There was a general consensus that it was time to address this issue: webcasting had become a reality, and piracy was a problem. A debate on the rights to be protected outside the traditional broadcasting rights could hold up an outcome to the negotiations. Extending protection to programmes broadcast by cable was generally accepted. But there was little support as regards simulcasting and webcasting, which were seen by some as too recent to be regulated yet.

The scope of protection was also the focus of discussion. The granting of an exclusive right was criticized by some who felt that broadcasting organizations should not have better protection than authors.

In November 2004, the Standing Committee Meeting will discuss the holding of a WIPO Diplomatic Conference.

COPYRIGHT SITUATION IN THE NEW MEMBER STATES
The various speakers highlighted problems with the implementation of rights despite the existence of appropriate legal frameworks.

Among the obstacles to effective implementation of rights in the new Member States, Mr Gyertyanfy (ARTISJUS) singled out the less-developed economic environment, the absence of management societies for non-music repertoires, duplication by various authors’ societies, problems and delays in the legal system. He said that the criminal penalties laid down in most countries could alienate public opinion; civil penalties might be more appropriate.

In contrast, Mr Trampuz (Copyright Agency - Slovenia), reviewing the situation in Slovenia, welcomed the introduction of criminal penalties and customs measures which in the past 4 years had cut software piracy by 36%.

Unsuccessful actions and lawsuits had resulted in new administrative measures being taken to persuade broadcasters to live up to their obligations: when applying for frequencies, broadcasters had to sign a collective agreement with authors’ societies. This was considered legitimate in as much as users, 95% of whose activity depends on protected content, must be aware beforehand that they are infringing copyright if they do not pay royalties!

Mr Krawczyk (IFPI) cited a tendency in the new Member States to see the list of exceptions in the Copyright and Related Rights in the Information Society Directive as “mandatory”. He was concerned about piracy rates which remain excessively high. The new Member States as a whole have an appropriate legislative framework and good experts; what was missing to ensure effective implementation of rights was a political will.

Mr Stoll thought the discussions on the copyright situation in the new Member States showed the need to strengthen the ‘acquis communautaire’ due to the unresolved issues of piracy, the workings of management societies, and the inappropriately slow machinery of justice.

UPDATING THE 'ACQUIS COMMUNAUTAIRE'

Mr Sunila (Commission) gave a presentation of the Commission document on the revision of the 'acquis communautaire' - an exercise launched two years ago in Santiago de Compostela. The idea is to set the discussion going with two aims: to improve the acquis and plug the loopholes in the law.

For Professor Lucas (University of Nantes), harmonization on the points of attachment was arguably inevitable because of the new WIPO Treaty (WPPT). He thought copyright ownership (including rights in works created by employees) should be examined, even if the issue was sidelined in the Commission document. The European Union might also need to look at the formal requirements imposed, the question of flat-rate/proportional remuneration, the rules for determining fair remuneration, and the definition of the concept of author. The need to clarify the concept of author was supported by Ms Lépine-Karnik (FIAPF).

Professor Lucas mooted the idea of a European copyright code: Europe had seen the two great traditions in authors’ rights - copyright and royalties - come into being, and had a view to give. The idea of a European code was supported by Ms Duffy (European Writers Congress). Stressing the inherent dangers of contract law, Ms Duffy called on the Commission to legislate against contracts that infringed copyright laws. Ms Duffy also appealed to the new Member States to enforce compliance with the author’s moral right.

Dr Ficsor (Hungarian Board of Copyright Experts) argued that simply because the Directives were recent was no reason not to revise them (he cited article 5.2b of the Copyright and Related Rights in the Information Society Directive - private copying - as a candidate for revision). The revision of the Directives could also be an opportunity to reaffirm the principles of copyright at a time when it was sometimes said that copyright had had its day!

Professor Becker favoured holding back from harmonization: apart from a few specific points like joint works, for example, he advocated “taking a break” and waiting to see how transposition of the Directives went. Practical solutions should be found for what was already there. Extra initiatives were neither needed nor urgent: "Make business, not laws".

Ms Holman (ICLA) referred to rental right, on which the Directive was not in need of revision, but required the introduction of remuneration systems. Ms Bergman-Tahon (FEE) also thought the Commission should keep the situation on rental right under review. There should be no exception to the right.

Publishers are neither authors nor producers, but they are particularly vulnerable major investors. Ms Bergman-Tahon said that as part of a revision process, a demand for a publishers’ right would be made to plug the existing loophole in the law.

Ms Lorente (AIDAA) said that many disparities still exist in audio-visual matters within the EU, and that it was unacceptable for copyright to depend on the author’s nationality. Authors are at a disadvantage, and there was a risk of production being relocated to countries where there was no copyright protection.

Ms Lépine-Karnik (FIAPF) thought that the 'acquis communautaire' could stand some improvement, particularly as regards film copyright ownership and the accessibility of these rights to producers; proper transposition of the Copyright in the Information Society Directive and the fight against piracy nevertheless remained a priority.

Mr Luquer (FIA) criticized Community law for raising a presumption that rights were assigned to the producer on signature of the contract. The presumption of assignment was a denial of rights, it was the law of the strongest, that of the investor. Mr Luquer also complained about disparities within the European Union. In some countries, for example, artists receive no remuneration for television broadcasts of their films.

***
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