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DIRECTIVE 2001/29: ARTICLE 12 CONTACT COMMITTEE

CONSULTATION OF 11 OCTOBER 2004 ON PRIVATE COPYING

GESAC’S COMMENTS

Introduction - background
Commission staff held a consultation of interested circles on 11 October 2004 on the transposition in the Member States of article 5.2.(b) of the Directive of 22 May 2001 on the harmonization of certain aspects of copyright and related rights in the information society (“the Directive”), with specific reference to fair compensation payable for private copying.

The consultation was held ahead of and to inform the meeting of the Contact Committee established by article 12 of the Directive.

Although the procedures for collection and distribution of remuneration for private copying by management societies are not the direct responsibility of the Contact Committee, and were only incidentally on the meeting’s agenda, we were given to understand that some Member States would have like more information on the matter. GESAC has therefore willingly expanded on this aspect in this document.

We should also like to stress that the debates on private copying are often distorted by the use of figures that reflect little or nothing of market realities.

* * *

For clarity’s sake, this contribution follows the order of the 11 October 2004 meeting agenda:

1.
Article 5.2.(b) - Private copying and related recitals
1.1
The scope and definition of private copying
Firstly, the domain of the private copying exception must be clearly distinguished from acts of reproduction and communication to the public, which are the right holders’ monopoly. So, while the making available to the public (“uploading”) and the downloading on the Internet obviously fall within the author’s exclusive right, the making of subsequent copies of the works downloaded on the PC (for example on a blank CD or a digital walkman) falls under the private copying exception, provided the conditions of article 5.2.(b) of the Directive are met.

Here, article 5.2.(b) lays down clear criteria as regards the person making the copy, the ends for which it is made, and the means used. Also, by operation of article 5.5 of the Directive, the exception can only apply if complies with the conditions set up by the three step test.
1.1.1 
The person: it must be a natural person, not a legal entity; this means that copies made by copy-shops, in particular, fall outside the scope of the exception, and implies that the person must act alone, not via, in conjunction or in the premises of a professional.

1.1.2
The ends: the exception allows natural persons to make copies of works and use them "for private use". 


The "private use" concept can reasonably be construed as extending to the use of the copy by a natural person with the members of their family. Article 5.2(b) must not be interpreted as to authorize a natural person to pass title or possession in (by giving or lending) their copy to a third party
. 
Furthermore, copies cannot be made for ends that are either directly or indirectly commercial.

1.1.3
The medium: one distinguishing feature of the Directive (especially compared to the US Act) is its use of the expression "any medium". 


In this, article 5.2.(b) does not exclude devices meant not just for making private copies of works but also for recording  non copyrighted digital data (so-called "multipurpose technology” like CDs or DVDs  data, PCs, computer hard disks, devices with built-in memories like personal organizers, mobile phones, etc).

The inclusion of multipurpose devices is more than justified today, when it is no longer really possible to distinguish recording equipment and media intended for consumers and used for private purposes from those for the business market, and actually used for business purposes
1.

The electronics industry representatives argue that extending remuneration schemes to the new digital products will hold back the development of the Information Society, digital equipment and devices, and DRMs.

But copyright has never broken the growth of technologies; and to the best of our knowledge, there is no study that proves a direct link between private copying remuneration schemes and the development of a market for recording media and equipments, technological protection measures (TPM) or DRMs. 

In France, for example, three years of a remuneration system has done no harm to the CDR-Data market, which topped 200 million units in 2004. It is also significant that DRMs have not developed to any greater extent in those EU countries that do not have private copying regimes. The halting development of DRMs is attributable more to the inherent weaknesses of the technologies, i.e., especially the issues of security and interoperability, and lack of consumer acceptance (see remarks in point 4.1).

1.1.4
The three step test
The private copying exception applies only in certain special cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the right holder. These 3 criteria are independent, distinct and cumulative.

In a ruling handed down in a copyright dispute between the EU and the United States in 2000, a WTO Panel, considering whether the exception in question conflicted with a normal exploitation of the work and unreasonably prejudiced the legitimate interests of right holders, placed an interpretation on the three step test which was protective for rightholders
.

More recently, in a case concerning the copying of a cinematographic work published on DVD in which article 5.2.(b) of the Community Directive was raised, a French court held that the Directive does not recognize, still less introduce, a general right to make private copies, since it stipulates that the exception must comply with the three step test
. In this case, the court accepted that the commercial exploitation of a film on DVD is a normal method of exploitation of this films, that the copying of the film published on DVD cannot but seriously conflict with such exploitation, and that the protection measure fitted to the DVD was perfectly lawful.

1.2.
Legitimate private copying


The electronics industry argues that levies (copying royalties) are to compensate for the loss incurred exclusively by private copying done from a legal source, and that if a lot of copies are made from illegal sources, notably on blank CD or DVD from a work downloaded on the Internet, the levies should be reduced.



On this basis, manufacturers would be wholly within their rights in putting on the market media and devices whose big selling points are their copying features, which they know are largely used to make copies from illegal sources, and consequently paying less remuneration for private copying.
Apart from being cynical, this argument is based on a misunderstanding of the Directive.

The fact is that the Directive does not require the original source of the copy to be a legal one. It is therefore irrelevant for the Directive's purposes whether the copied work has been made from a recording owned by the copier, a lended or rented CD, or a file downloaded from the Internet; private copying is legally defined by the criteria referred to earlier, regardless of the source.

This is the solution that has been taken up by most Member States. In the Netherlands, the principle that a private copy from an illegal source remains a legal private copy has been confirmed by the legislator. In Belgium, the Conseil d’Etat (Council of State) has laid down that the remuneration is payable even for copies taken from an illegal source.

Under some legislation, however, copies made from obviously illegal sources (e.g., new German statute), or more generally copies made from an illegal source (Denmark, Finnish bill) are excluded from the scope of the exception.

These kinds of legislation will be difficult to enforce because it is hard in the private sphere to determine the exact source from which copies are made, and private individuals will not always know whether the source they have used is lawful - i.e., authorized by the rightholders - or not.

In strict equity, furthermore, it would be unfair for right holders not to be remunerated when copies are made from illegal sources, when it is common knowledge that many copies made today are taken from illegal sources, which as yet there is no way of preventing. It would also be cynical that blank media would be cheaper for copying from illegal sources; that would be putting a bonus on illegality.

However, this is not to say that the unlawful acts themselves (e.g., up- and downloading to/from the Internet) should be taken into account in calculating the amount of copying remuneration, which does not and is not meant to compensate for piracy.
Just because the source is not a criterion does not mean either that legal action cannot be taken against unlawful acts. File swapping without the right holder’s permission infringes reproduction right and the right of making available to the public provided for in article 3 of the Directive, and is therefore a clear act of piracy that could be pursued.

2.
Fair compensation for private copying (recitals 35 and 36)

The first point to make is that authors derive much greater economic benefit from exercising the exclusive right than from a mere equitable remuneration system. The big gap between private copying revenues and those that authors would earn if they were able to exercise their exclusive right is shown by the following two examples:

In Germany, where 486 million CD-R/RWs were sold in 2002, market research has shown that 55% of the exemplary sold were used for the reproduction of musical works (similar findings have been made by studies done in other States, like the Netherlands, Austria and Finland). Simply put, that means 267.3 million of private copies of music made. The collection society ZPU collected 14.2 million euros for CD-R/RW and 6.2 million for recording equipment (share for music), totalling 20.4 million euros. Right holders therefore received 0.076 euros for each private copy. A CD made for private use contains 20 songs on average, giving a per-song remuneration of 0.004 euros, whereas for commercial CDs, the average payment is from 0.2 to 0.3 euros per song. 
Private copying remuneration in Germany per private audio copy therefore amounted in 2002 to about 2% of that payable for a commercial use.

In Spain, in 1995, the average retail selling price for a 60-minute original cassette was € 7.81, of which € 0.73 represented copyright royalties. Taking each cassette as holding 16 songs, the per-song royalty amounted to € 0.06. In the same year, a 60-minute blank cassette generated € 0.18 in remuneration for private copying, which, for a 16-song cassette, worked out at € 0.01 per song, half of which was due to authors.






In 2002, the average retail selling price for an 80-minute original CD was € 15, of which € 1.35 represented copyright royalties. Taking each CD as holding an average 16 songs, the per-song royalty for an original CD amounted to € 0.084. In the same year, an 80-minute blank CD-R generated € 0.24 in remuneration for private copying based on the tariffs laid down by the Intellectual Property Act, i.e., € 0.015 per song for the same number of songs, of which authors would have collected 50% , i.e., € 0.0075 per song.

These figures show that the exercise of the exclusive right is financially more beneficial to authors than the remuneration system, and that the figures by no means bear out the description of the remuneration as “compensatory”.
That said, however, levy (or copying royalty) systems are and will in many cases remain the only available source of revenue for authors for the private copying of their works.

2.1
Introduction, continuation, adaptation of remuneration schemes as a means of fair compensation for digital private copying
2.1.1
Should private copying remuneration systems be introduced in Member States that do not have them?

GESAC’s answer to this has always been “yes”. The three step test clearly means that the exception cannot be applied without remuneration being paid. But in Ireland, Luxembourg and the United Kingdom, where the copying capabilities of the media and equipment on the market are obviously identical to those in the other Member States, authors receive no remuneration.

Although copyright legislation in these countries forbids the making of copies except for the purposes of "time shifting" or "space shifting", the clear facts are that this prohibition relies to a great extent on nothing more than consumers’ sense of civic responsibility, that their attitudes to copying are the same as in the other States, and that it is no more possible in these countries than elsewhere to police what people do in the privacy of their homes. The inescapable fact is that right holders do suffer a considerable and wholly indefensible loss of revenue, which goes particularly against the grain given the national treatment rule that prevails within the European Union.

2.1.2 
Should remuneration systems for private copying be maintained in force?

Once again, GESAC’s answer is “yes”. If remuneration systems are no cure-all for authors (see the examples given under 2.1), the authors’ exclusive rights enforced through TPMs or DRMs do not and will not be a generally-applicable formula in all cases; in these circumstances, therefore, remuneration systems for private copying will be needed to ensure that authors are compensated financially, in however small a way, for the private copying of their works. Recital 38 of the Directive expressly states moreover that Member States can choose the introduction or continuation of remuneration schemes.
First, TPM/DRMs do not and will not apply to all environments and in all circumstances. A substantial number of non-copy-protected recordings, as well as consumer equipment and devices that cannot work with the new technologies are still on the market, for instance. Also, even copy-protected digital sources can be recorded in analogue form, and that analogue content is in turn easily re-digitized, making it available for copying and distribution completely unprotected over digital networks.

Likewise, most blank media can be used to make copies from a variety of sources using a wide range of recording equipment. It would be utterly unfair to scrap the remuneration on all these blank media on the argument that the sources of copies are increasingly controlled, while consumers continue to use them to make copies from uncontrolled and uncontrollable sources (see our comments under 2.2, the example of DVD-R/RW+).

Furthermore, there are some sectors in which TPM/DRMs will be extremely difficult to apply. The visual arts sector is a case in point, not least because owners of the medium which enables the work to be reproduced (photo stock agencies, museum picture libraries, image data bases, private individuals, etc) would need to agree on a harmonized system of identification, which in technical and economic terms is relatively unfeasible, but without an identification system, any DRM solution is a non-starter. Put simply, as the market stands, private copying remuneration systems are the only way for right holders in this sector to get incomes which, while admittedly low as indicated below, are nevertheless definite.

Finally, it is debatable whether the governments of EU Member States would do away with a system which is highly advantageous to consumers (voters) since it enables them to make unlicensed copies and for minimal remuneration of an amount lower than that which right holders would demand for copies authorized by them (see the example of Germany, above). The reactions of certain consumer organizations when record producers fitted anti-copying TPM to certain retail pre-recorded CDs is well-known.

The great likelihood is, therefore, that consumers will remain at liberty to make private copies, and so appropriate remuneration systems are required.

2.1.3 
Should remuneration systems for private copying be adapted?

Again, GESAC believes that they should. Private copying regimes must keep pace with market trends, whether economic, technological or sociological:

- 
Economic: the amount of remuneration depends on the type, recording length, copying capacity, and/or price of the medium; a distinction is also made between single-use private copying media and non-single-use (or multi-purpose) media which attract lower levies (e.g., CD and DVD Data). In many countries, exemptions and reimbursements are provided for in various cases (see below).

- 
Technological: the application of lawful technological protection measures or DRMs must be taken into account (see below).
- 
Sociological: consumer behaviour is relevant in that levies are applied to media used to a significant extent for private copying, that a distinction is made between “single use” and “non-single-use” media and where remuneration takes the actual uses into account; for example, all the studies show that copying of music and especially audiovisual works onto CD data is continuing to rise, notwithstanding the very limited introduction of TPM designed to limit copying.

It is important that market trends should be monitored by special bodies, and that the rates and basis of remuneration should be reviewed at regular intervals if need be (see comments under 3.1, below).

2.2 
Requirement to take into account the application or non-application of technological protection measures in the light of the availability of the TPMs referred to in Article 6
A high level DRMs working group (High Level Group or HLG) set up by the Commission, and on which GESAC sits
, identified a number of important factors to consider when adapting levies. 
This Group considered in its final report
 that situations should be looked at on a case-by-case basis by reference to the devices and services concerned, and on the basis of objective, transparent and non-discriminatory criteria; it also agreed that the application of DRMs and the possibility of private copying actually allowed by such devices and services should be taken into account
.

The use of the word “application” cannot go unremarked. It is significant because it points up that if TPM/DRMs are not actually applied they will have no impact on private copying and so no impact on remuneration either.

Furthermore, on the same grounds as mentioned above in relation to maintaining remuneration systems, GESAC believes that the degree to which technological measures are applied must be taken into account in calculating the level of remunerations, and must not be a precondition for having remuneration.

So, the special committee responsible for setting tariffs in the Netherlands halved the rates applicable to DVD-R/RW+ compared to DVD-R/RW because DRMs are more highly developed for the RW+ version, but did not do away with levies on this type of medium entirely owing to the fact that they can be used for making copies from unprotected sources.

2.3 
Differences between analogue and digital private copying - possible harm to right holders, including economic impact; payment received in another form

2.3.1 
Differences between analogue and digital private copying:

It is an inescapable fact that digital technologies are producing an increase in private copying. Unlike with analogue copying, it is simple to clone a work with no loss of original quality; regular improvements in burning formats and software are increasing the storage capacities of blank digital media and recording quality to fit them especially for the storage of audio and video files; big name manufacturers are competing to bring out ever-more high-powered equipment in terms of reading, recording and music and audio-visual file transfer between different platforms (TVs, stereo and Internet receivers, hi fi systems, portable players, PCs, multi-media juke boxes, etc).

2.3.2
Possible harm

Recital 35 takes harm as a criterion for setting compensation. This recital is invariably cited to support the argument that the harm incurred by right holders is in some case minimal or non-existent, and not grounds for the payment of any compensation whatever.

But while recital 35 makes harm a criterion for evaluating the circumstances specific to each case, it is neither the only one, nor mandatory.

As a matter of fact, the case for the right to private copying remuneration is made by the simple fact that such copying is an effective exploitation of the work, which therefore requires financial consideration; the purpose of the fair compensation provided for by the Directive is to compensate authors for not receiving remuneration for the use of their works. 
Furthermore, private copying creates a profitable market for industry - the manufacturers and importers of recording equipment and media - which would simply not exist without the authors, performers and producers; it would therefore be wholly indefensible for them not to have a share in it.

The following data demonstrate the importance of private copying in the use of recording media and equipments in different Member States:

-
In Finland, the sales estimation for 2004 was 20 millions of CD-R and 2 millions of DVD-R. The same year, the Finnish Blank Tape Levy Office has conducted a survey, the preliminary results of which (dated November 2004) indicate that 37,1%-42,4% (depending on the method of calculation) of the content copied on CD-R (data) for private use was music. However, the proportion of music seems to be declining (2002: 45,7%) while the proportion of pictures and photographs seems to be increasing. Also, according to the survey, the sources of music for private copying have changed radically over the last year: from August 2003 to 2004 the share of downloading from internet (on any medium, including CD-R´s and hard discs) increased from 27,4 % to 50,2%, while the share of original music CD´s as a source of copying has declined from 52,9% to 29,6%. 
-
In Belgium, 45 million blank CDs were sold in 2000 compared to 20 million recorded albums. 40% of these CDs were intended for copying music. In other words, 20 millions of blank CDs were used for private copying of music. A study on private copying behavior done in 2003 by INRA found that 79% of those surveyed with access to a CD/DVD burner used it to make private copies of works, and 54% used it to copy music. Likewise, studies show that on average, 50% of every DVD sold in Belgium is used to copy works.
-
In Germany, a study of the Burner firm on the copying and downloading of feature films was prepared on the basis of a special survey conducted by the Market Research Institute GFK in July 2004 covering the period from January to June 2004. The Study revealed that between January and June 2004, 33 % of the German population burned blank CDs or DVDs with music, photographs or films. In the relevant age group of 20 to 29 year-olds the proportion is 58 %. According to this Study, approximately 700 million blank CDs were sold on the German market in 2003. Of the copyright-relevant contents burned on these blank CDs, music claimed a share of 41%, cinema films a share of 13% and videos 14%. This means that over 400 billion blank CDs were burned/recorded with contents of copyright relevance, with nearly 300 million alone of these blank CDs being burned with music
. 

-
In the Netherlands, private copying statistics (Veldkamp report April 2004) show that between February 2003 and February 2004:
* 148 millions of CD-data-R/RW have been sold, and of the copyright-relevant contents burned on these blank CDs, music claimed a share of 51,2%, photo 12,1%, film/video 7%, games 6,7% and data-files 13,0%.
* 11,4 millions of CD-audio R/RW have been sold, with a share of music copied of 73,3%, photo 10,1%, film/video 2,9%, games 4,7% and data-files 4,3%.
* 12,5 millions of DVD-R/RW with the following recording purposes: music 14,9% (mostly Internet), photo 14,5%, film/video 50,1%, games 6,2% and data-files 7,5%.
-
In Austria, a market surveys revealed in 2001 that most consumers who bought a recorded audio CD also bought 2 packs of 10 CD-Rs at the same time (Music and Copyright, August 29, 2001). In 2003 at least 50 million units of blank CD-R data have been sold. A recent study dated April 2003 (Research Company: GfK Austria - Panel: Private Households) shows that 50,87 % of CD-R Data were used for copying copyrighted material (music: 40,15; photos: 1,72; films: 2,40; texts: 2,06; computer games: 4,54). 
  
Another market research regarding copying on hard disc in PC (Research Company: Gallup Austria - Panel: Private Households) dated November 2003, shows that 72 % of all households equipped with PC / Notebook have copied foreign copyright relevant content to their hard disc; the volume in total is 505 million music files; 232 million foreign photos, 48 million foreign text files, 6,8 million foreign  films. 70 % of foreign content is kept four weeks at least.
-
In France, in 2003, blank recordable CD represented more than 200 million units. A monthly study by the Institute CSA/TMO Institute reports that private individuals burned 79.7 % music and 7.8% audio-visual works to blank CDs in 2003, and 74.2% and 14.5% during the 1st half of 2004, equal to much more than double that of pre-recorded music CDs. 

-
A study by the Forrester consultancy based on a survey of current digital music consumption by 22907 net surfers in seven European countries in April and May 2004 shows that, of those who report downloading music at least once a month (several thousand people in the sample), 53% burn the music to their blank CDs, 44% store and use it on their computer, and 15% transfer it to a digital walkman/personal jukebox. 
-
Another study by the Jupiter Research consultancy done in April 2004 on the basis of a survey done in the United States shows that of the 896 respondents, 42% saw it as a significant feature of music on the Internet that they could make their own compilations, 19% that they could make multiple copies to have in several places, and 16% transferring the music to a walkman/personal jukebox. 
All these examples illustrate the same trend towards an increasing use of recording media and equipment for the private copying of protected works. 
2.3.2.1
"Minimal" prejudice: the electronics industry avails itself of the final sentence of recital 35, which states that “In certain situations where the prejudice to the right holder would be minimal, no obligation for payment may arise”.

We strongly oppose to the idea that private copying may cause only minimal - or no - prejudice to right holders, even in cases of time shifting. The figures given above amply demonstrate the importance of private copying.
The Directive sets minimum rules below which the Member States cannot go; it in no way prevents them from providing equitable compensation for time shifting.  

2.3.2.2 
"Payment in some other form": recital 35 states that “in cases where right holders have already received payment in some other form, for instance as part of a licence fee, no specific or separate payment may be due”.

In the 2000 ruling cited above, the WTO Panel held that the fact that remuneration has already been received in consequence of a licence for another right is not germane, and that each right must be considered separately. Recital 35 must therefore be narrowly construed and read in the light of the WTO Panel's interpretation
.

So, the fact that the right holders may have received a remuneration for the communication of their works to the public through broadcasting does not give any grounds for depriving them of remuneration for copying the works from the broadcast onto a CD.
2.3.2.3
“Double payments”: having remuneration systems doubling up with TPM/DRMs does not mean that authors want to be paid twice for the same act of private copying; GESAC has always agreed that remuneration must be adapted to technological developments and that double payments should be avoided. This fact was mentioned in the HLG’s July report.

That said, however, there must be no confusion between the acquisition of a work, whether fixed on a physical medium (CD) or downloaded from a site, and subsequent acts of private copying.

But the Directive itself provides in article 6.4.2 that Member States can force right holders not to fit TPM that completely prevent private copying (except for the online, on-demand services envisioned in article 6.4.4). 

Furthermore, market realities and the desire to attract consumers mean that, as they are currently developing, DRMs are designed more as forms of online service access control, since copying - often unlimited - is still possible. The iTunes Fairplay DRM system, for example, allows many copies to be made (on PC hard disks, blank CDs and iPods). And yet it is clear that copies are not paid for at the time of downloading: the consumer pays the asking price (0.99 cents per downloaded music title) regardless of how many copies are made; if the asking price is to be taken as including payment for copies, it would mean that consumers pay the same price whether they make 1 or half a dozen copies. Since the number of copies actually made is not pre-determined, private copying can only be remunerated by a flat-charge remuneration on recording equipment, devices or media. And arguably, what applies to iTunes also applies to Napster and OD 2.

Moreover, authors’ societies cannot grant licences for statutorily-permitted forms of exploitation like private copying. Clearly, therefore, remuneration for private copying is not included in the price charged to consumers by site owners.
3.
The modalities, forms, detailed arrangements and level of fair compensation
3.1 
Modalities and criteria:

Where there is no Community harmonization and regulation, each State is responsible for laying down its own detailed rules for application and decision-making procedures in accordance with its own laws and traditions.

Here, GESAC fully endorses the High Level Group’s report mentioned earlier (see 2.2), stating that objective, transparent and non discriminatory criteria must be used in fixing the remuneration for private copying.

Certain common elements can be found at national level, indeed, showing that States have taken care to set up procedures that meet these criteria:

3.1.1
Transparency:

•
The tariffs and charging base are either statutory or published (for example so, in France, the decisions of the committee established under article L 311-5 of the Intellectual Property Code to fix remuneration are published in the Official Gazette).
•
To simplify matters, levies are collected by a single society: the management societies in each Member State have set up or nominated a common society at national level to collect levies from manufacturers and importers; in many countries the private copying collecting society is designated by the government or legislator
; the collecting society then distributes the sums collected to the societies that represent the different right owners. The societies that administer levies are, like any management society, subject to both internal (by the members) and external (government, administrative agencies, courts) controls.
•
Where agreements providing for certain reductions are concluded between rightholders and levy payers, it can be assumed that the signatories know about them when they are not published.
So, the agreement concluded in September 2003 between the Spanish management societies
 and ASIMELEC (Professional association of Spanish companies’ in the electronic and communication sector
) on updating the private copying remuneration tariffs
, was widely-reported in the press and publicly announced by the SGAE, ASIMELEC and the other parties to the agreement. Levy-payers need only contact the association to be informed about the agreement and decide whether voluntarily to join it. The fact that 150 businesses who are not members of ASIMELEC have chosen to do so speaks volumes in this respect.
3.1.2
Non discriminatory:

•
The charging base and rates are either fixed by the legislature, set by specialized joint bodies representing rightholders and levy payers (France, Netherlands), or directly negotiated between rightholders and levy payers (Austria); they can also be fixed by law and be subject to negotiations between right owners and industry (Spain).
•
In cases where charging base and rates are set by specialized joint bodies or are negotiated, disputed decisions can always be taken to arbitration or the courts.
3.1.3
Objectivity:

•
Levies are applied only to media used to a significant extent for private copying.
•
The amount of remuneration is not set arbitrarily but according to the type, recording length, copying capacity, price of the medium.
•
Lower levies are applied to devices not purpose-made for the private copying of protected works (“multi-purpose”).
•
The charging base and rates are open to revision.
•
Exemptions and reimbursements are provided for in some cases. There are in Europe various mechanisms to exempt professional use: in some countries, certain types of blank recording media or hardware are excluded (in, particular objects that one would normally not find in the home of a consumer for his/her private use) either by law (Belgium) or according to agreements concluded between the collecting society and the industry (Netherlands); another method is to exempt certain categories of customers, such as phono and video producers, broadcasters (this is provided for by law in France, Belgium, Denmark and Finland; there are negotiations in Italy). Finally, professional use may have been taken into account when establishing a tariff or determining what proportion of remuneration is due (Switzerland, Netherlands, France).

•
The procedures for fixing the amount of remunerations enable the impact of technological protection measures and DRMs on private copying to be taken into account where there appears to be significant copying.


However, the impact of TPM/DRMs on private copying is not significant today, having regard to the very limited development of these TPMs/DRMs. The reason why remuneration levels had not yet to go down is because TPM/DRMs have not yet had an impact on private copying.
So, in its decision of 9 November 2004, the French Competition Board
 says that the paid-for music downloading sector is in its early days and currently accounts for approximately 0.1% of total music industry sales. The same decision notes that it is cheap and commonplace to burn CDs from other sources, and that online DRMs which limit the number of copies or possibility of copying are easily circumvented, therefore.
In Spain, the criterion applied by the collecting society is the recording index identified by market research. This is currently 80%, indicating that DRMs or TPMs, however extensively applied, are of only very limited effectiveness. 
In Austria, the National Council had asked for a report from the Federal Ministry of Justice in July 2004 to deal with: the extent to which technological measures are used by right-owners to prohibit the use of exceptions to the reproduction right by the beneficiaries; the question if right-owners apply voluntarily technological measures to enable the beneficiaries to profit from the exceptions; the question if legislative measures should be envisaged in case voluntary measures should not be sufficient.

The report leads to the conclusion that for the time being: right-owners use technological measures in a very limited scope only, mainly as copy protection against private copying; voluntary measures would mean that right-owners had to give up copy protection against private copying completely. This is not necessary because private copying on analogue carriers is possible in any case; the Federal Ministry of Justice does not intend to propose legal measures in order to secure the possibility for the consumer to profit from exceptions from the reproduction right. The Federal Ministry of Justice will further observe the development.  
•
Levy payers are entitled to a reduction in some cases under agreements. 
For example, the agreement reached by the Spanish management societies with ASIMELEC (see above) has given companies liable to the private copying levy the benefit of a reduction on versatile media - chiefly CD-R data (€ 0.13 instead of € 0.18 per hour’s recording time). It should be stressed that over 150 Spanish companies that are not members of ASIMELEC have opted to apply the tariffs laid down in the agreement.
**
Some models in which all the interested parties are involved in the decision-taking related to private copying may arguably be more appropriate. So, drawing on the French or Dutch models, one possibility might be to set up a national committee or similar body whose composition would reflect an even balance between the representatives of those who will benefit from and those who will pay the compensation, and to which the authorities would give specific powers to assess and adapt the amount of private copying remuneration periodically notably in light of technological advances and the impact of TPMs and DRMs on consumer habits.

Another possibility would be direct negotiation between the interested parties, along Austrian lines.

3.2 
Charging base and methods of calculation:

3.2.1
On the charging base, see our comments under 1.1.3.

3.2.2
On methods of calculation – 2 examples: 
In France, the remuneration on CD-R data, for example, (a hybrid medium comprising a combination of audio and audio-visual remuneration), is calculated on the basis of 3 criteria:


● a basic time rate divided between audio and audio-visual remuneration;


● an average copying rate of audio and audio-visual data, respectively;


● the theoretical recording capacity claimed by the medium, allowing for any compression method used.

In Spain, to calculate the "digital" private copying tariffs, rightholders did an evaluation of the tariffs applied in the other Member States, then did calculations based on the media’s recording time and compression ratio. Allowance was obviously made for the fact that some media are multiuse and for these, market research was done to fix a percentage use for the private copying of protected works and apply lower tariffs.

3.3
Collection and distribution:
The accompanying annexes give some details about some national systems (France, the Netherlands, Germany, Austria, Spain, Italy and Belgium).

It is worth stressing that, while the amounts may vary from one country to another, there is in some countries a statutory obligation on societies to apply a percentage of the sums collected to collective cultural and/or social projects; this is highly important in some countries, in that it is quite a major contributor to government funding for culture
.

3.4 
Stakeholders: right holders, media and equipment suppliers (manufacturers, distributors, importers, agents), consumers and others:
While it is certain that systems must be found that accommodate the interests of all stakeholders, it must be borne in mind that underlying this is a right recognized as fundamental by the European Charter of Fundamental Rights, namely the inalienable right of literary and artistic property - copyright.

It must also be stressed that private copying is an exception to the author’s monopoly, and not by any manner of means a consumer right, as was illustrated by the recent decision of the Paris Regional Court (see above), which held that it was not the legislature’s intention to create a generalized right to make a private copy of works, that the private copying exception is not in any way binding, and that the Directive does not recognize, still less introduce, a general private copying right.

Likewise in Belgium, by an interlocutory judgement given in a case brought by the Belgian consumer association Test-Achats against certain producers and IFPI, the Brussels Regional Court held inter alia that "Test-Achats is wrong to infer from this provision that a private copying right exists". 
In the same judgement, the court goes on to find that "the fact that a remuneration for private copying was allegedly paid by the user offers no grounds for arguing that the legislature was seeking to create a link between the remuneration and the private copying right. The fact is that statute requires the remuneration to be paid on any device by which sound and audio-visual works can be reproduced, regardless of the actual use made of it, i.e., whether or not it is used for private copying. Accordingly, the remuneration is not proportional to the use made of reproduction equipment. The right to remuneration established for authors and related right holders was compensation for the legal recognition of the private copying exception, and not for the introduction of a private copying right. (De Visscher and Michaux -  Précis du droit d'auteur et des droits voisins, paragraph 468)"
In Spain, from the angle of competition law, the Competition Court, in a decision given on 21 October 2004, rejected the complaints filed by the net surfers’ association (AI) and association of Spanish Linux users (Hispalinux) against ASIMELEC and SGAE regarding compensatory remuneration to digital recording media (blank CDs and DVDs), on the grounds that tariff-setting amounted to abuse of a dominant position; the Court stressed that the agreement between ASIMELEC and SGAE involved parties with opposing interests, that the negotiations had gone on for over a year, and that in this case the possibility of an abuse of a dominant position was to be dismissed out of hand.
4.
The availability at Community level of TPM and the digital market for works protected by copyright and related rights
It is worth mentioning that while the agenda of the 11 October meeting uses the word "availability", article 5.2.(b) refers to "application or non-application". As stated earlier, the use of this latter phrase is important, because it points up that if TPM/DRMs are not actually applied, there is no impact on private copying and therefore no impact on remunerations either. It would be wholly unjust and illogical, furthermore, if the remuneration were to be reduced without effective application of TPMs and an effective reduction in the scale of private copying, which are the grounds on which a reduction in remuneration can be justified.
4.1.
Assessment and monitoring of the degree of penetration of technological protection measures including particular technologies and business models

Authors’ societies in the music sector have begun signing agreements based on DRMs solutions with service operators like iTunes and OD2. 
However, the market for the legal offer of online content is in the very earliest stages of development and much remains still to be done with regard to it.

Moreover, the HLG report of July 2004 pointed out that if the technological development of DRM is becoming fairly advanced, the market development for those systems is still at an early stage, and that in the main consumers do not yet have the adequate devices to fully make use of the services that are offered through DRM.

The report has a chapter on interoperability issues which has a bearing on this, showing clearly how much remains to be done here.

The report also has a chapter on migration towards legitimate services, outlining what needs to be done to achieve a real market in DRMs. It should be noted that the consumer representatives did not give their backing to this text, which shows that the new technologies have not yet received consumer acceptance, and that exploiters still have much to do in the way of awareness-building and information.

4.2.
Case law, economic, social or cultural and technological developments
GESAC has no particular remarks on this.

ANNEX - SELECTED NATIONAL SYSTEMS
-
Austria: 


The general rules are laid down by legislation, but the tariffs are negotiated by the authors' societies under the coordination of Autro-Mechana. Disputes with levy payers (manufacturers and importers) can be referred to the copyright tribunal.

The collecting societies and the Austrian Chamber of Commerce can conclude general agreements on levies, in which case, the members of the Chamber of Commerce are bound by the general agreement, but may also qualify for reduced rates from the published tariffs.

The remuneration is payable when the media are distributed on the market, by the manufacturer or importer, and in some cases by the retailer. There are statutory exemptions for media acquired for export or for business purposes.

Austro-Mechana is also authorized by all its sister societies to collect the levies (“one stop shop”). The redistribution among the beneficiaries is settled from 2003 onwards as follows: 

Audio analogue: 50 % authors, 44,5 % performing artists and record producers, 5,5 % broadcasters.
Audio digital: 49,5 % authors, 49,5 performing artists and record producers, 1 % broadcasters.
Audiovisual: 32 % authors (music and literature), 6,5 % performing artists of music and record producers, 17 % broadcasters, 42,5 % film authors and film producers, 2 % applied arts and photos.
 

The revenues from data CD-R are allocated 87 % to Audio digital and 13 % to Audiovisual, from DVD 78 % to Audiovisual and 22 % to Audio digital. 
 

By law, 51% of the amounts collected must be allocated to collective (social and cultural) projects. 
 

-
Belgium: 

The Act of 30 June 1994 provides that where a work has been lawfully published, the author cannot prohibit reproductions of audio and audio-visual works done within and reserved for the family circle.  

The amounts of private copying remuneration, the time when it is payable, and the procedures for the collection, distribution, verification and refund of remuneration are set by regulations.  

Article 58 of the Belgian Act of 30 June 1994 provides that the remuneration is allocated in equal shares between authors, performers and producers of sound recordings and audio-visual works.  

The Act also provides that the Communities and federal State can decide to allocate 30% of the proceeds of the remuneration to promoting the creation of works by a cooperation agreement. At present, however, there is no such agreement between the Communities and the federal State, and so the full amount of the levies collected by AUVIBEL goes to its members. AUVIBEL is the private copying levy collecting society.  Six colleges were created within it, i.e., an audio college and a video college for each category of rightholders. The management societies have to negotiate the allocation scale within each college, which must be approved by the Minister for the Economy. The split of a third of the remuneration between the audio college and video college is done on the basis of the audio and video equipment and media sales figures.

The Belgian rules provide for oversight of the legality of the allocation rules adopted by the management societies. To ensure transparency, management societies must submit twice-yearly reports to the Minister on the collection and allocation of the private copying remuneration. 
The regulations list the types of media and equipment that are not leviable to private copying remuneration.

The remuneration is payable when the equipment or media are put on the market in Belgium. Levy-payers must submit a monthly return to the rights management society containing the information required to calculate the amount of remuneration which they must pay.

The amount of private copying remuneration is set by a Royal Decree (regulations) approved by the Cabinet (Royal Decrees of 28 March 1996, 4 April 2003 and 16 June 2003), and is calculated by reference to the selling price charged by the manufacturer, inter-Community purchaser or importer of the equipment usable for the reproduction of protected works and, if appropriate, the price of the media (section 56 of the Act of 30 June 1994). The tariffs are set after taking the opinion of the consultative committee for the interested circles. The committee, set up under a Royal Decree of 28 March 1996, is chaired by a representative of the Minister and comprises members nominated by the rights management society, by organizations representing the levy-payers, by organizations representing dealers, wholesalers or retails of media and equipment, and consumer organizations.


The organizations that are entitled to nominate members to the committee, and the number of members that the rights management society and each organization is entitled to nominate, are set by the Minister. The committee's opinions are adopted by consensus. If no consensus can be achieved, all the different views are included in the opinion.

Computer media that can be used for the reproduction of audio or audio-visual works, and computer equipment that enable such reproductions to be made, are leviable to private copying remuneration, but the amount of remuneration is 0% of the selling price. When computer equipment and media are used to a significant extent for the private reproduction of sounds or images, the amount of remuneration will be adapted. The zero-rating reflects the current situation, but does not prejudge future developments.

There are no agreements granting discounts to levy-payers, but there is a statutory possibility for a refund of the private copying remuneration to be claimed, in accordance with procedures laid down by the King, by: 1. the producers of audio and audiovisual works; 2. broadcasting organizations; 3. institutions officially recognized and subsidized by the public authorities for the conservation of audio and audiovisual documents; 4. the blind, partially-sighted, deaf and hearing-impaired, and recognized institutions established for such persons; 5. recognized educational establishments that use audio and audiovisual documents for teaching or scientific purposes. The refund is granted only for media intended for the conservation of audio and audiovisual documents and for their consultation in situ. The refund procedures are laid down in article 8 of the Royal Decree of 28 March 1996.
-
Finland: 
The exception for private copying is provided for by the Copyright Act as amended in 1994 and Copyright Decree dated 1995. Only blank carriers are levied. Levy, which is due upon importation or when tapes leave site of manufacture and upon distribution to local market, is paid by the manufacturer or importer. Retailer in practice has to ensure that remuneration has been paid; reseller pays when importer or manufacturer failed to do so. However, reseller has claim for repayment from importer or manufacturer.

The collecting society is TEOSTO, which has a legal monopoly for limited period (maximum 5 years). TEOSTO is approved and controlled by Ministry of Education.

Levy is annually fixed and confirmed by Ministry of Education.

The distribution scheme is as follows:

· In the audio sector: 44% is distributed to musical authors, 5% to other authors, and  51% to phonogram producers and performers

· In the audiovisual sector: 16,90% is distributed to actors, dancers and commentators; 28,40% to authors of literary works (including journalists); 11,40% to musical authors; 8,20% to phonogram producers and musicians; 14% to directors and choreographers; 3,80% to scenic and costume designers; 3,80% to directors of photography; 0,90% to editors; 1,10% to visual artists; 0,50% to translators; and 11% to film producers.

50% of the revenues collected are intended for collective purposes. Ministry of Education decides on allocation of the funds, in close consultation with right owners.

There is a legal obligation for importers/manufacturers to report to TEOSTO. Dealers/retailers are only legally bound to report when requested by TEOSTO.

Some deliveries are subject to re-payment: exported tapes or tapes used for professional purposes (definition of professional use is laid down by law), productions intended for impaired persons; special other exemptions are also granted by Ministry of Education.

Mini and micro cassettes and all tapes and cassettes, which are not suitable for home tape recorders, are exempted from payment.

-
France: 


The general principles on private copying and the categories of media covered (recording media usable for making private copies of works fixed on phonograms and videograms; digital recording media on which any type of works can be reproduced, which includes the written word and visual arts repertoires) are laid down by legislation, but the detailed charging base, rates and procedures for payment are set by a special statutory administrative committee (“private copying committee”). The committee’s operating procedures are set by regulation.

The amount of remuneration is set by law according to the type and permitted recording length of the medium.

The remuneration is paid at the time when the media are put on the market, by the manufacturer, importer or person making the intra-Community acquisition of the media.

The levies are collected by the management societies SORECOP (private audio copying) and COPY FRANCE (private audio-visual copying) and redistributed to their member management societies according to statutorily-prescribed apportionment criteria: music - 50% to authors’ societies, 25% to performing artists’ societies, and 25% to producers’ societies; audio-visual - ⅓ to each category of societies. 

By law, 25% of the amounts collected must be allocated by societies to projects to support the creation and presenting of live entertainment and training for performing artists.
As regards the allocation of the amounts collected within each beneficiary entity, article L 311-6 of the IPC provides that the remuneration shall be allocated between the rightholders “as a function of the private reproductions of which each work has been the subject”.

In order to comply with this obligation, SORECOP and COPY FRANCE have surveys done on the type of works copied.

The information provided by these surveys on the sources of copying (radio programmes and retail CDs for audio - television programmes for audio-visual) makes it possible to determine the works copied and the right holders to whom the sums collected must be distributed.

The law also provides that the remuneration shall not be applied in certain listed cases: media acquired for their own use by audio-visual communication enterprises, phonogram or videogram producers, publishers of works published on digital media, organizations that use them for the purpose of assisting persons with sight or hearing disabilities.
The private copying committee is chaired by a state representative and comprises 24 members, half of whom represent right holders, ¼ consumers and ¼ industry. Decisions are taken by majority, the chairman takes part in the voting and has a casting vote if the vote is split, and generally by consensus. The committee, which normally meets each month, takes its decisions on the basis of all the information at its disposal. 

The committee’s decisions can be appealed to the Council of State. It is worth mentioning that that to date, the Council of State has thrown out the three appeals brought before it.
The private copying committee takes account notably of:

*
The uses: levies are applied when the use for private copying is significant; so, C10 and C15 data cassettes, micro cassettes for Dictaphones and telephone answering machines, camcorder cassettes were left off the list of leviable equipment; where there is significant use for private copying, the rates vary according to whether the medium is designed purely for private copying or not; for non-single-use media, the uses are taken into account; furthermore, the committee will do a consumer behaviour study to examine whether technological protection measures have brought about a reduction in private copying (for the time being, however, all the studies show that copying of music and especially audiovisual works onto this type of media is continuing to rise).
*
The characteristics of the media: recording capacity, price, market outlook.
*
The outside views: the committee can hear evidence from anyone it thinks may usefully inform it. For example, it held a long meeting with Apple representatives, who tried to persuade it that iPods were multi-function devices, and so not subject to the remuneration for private audio copying. The committee nevertheless decided that iPods were clearly mainly intended for downloading music, and so should be subject to the remuneration.
-
Germany: 


The types of media and equipment covered are prescribed by legislation, and include products "clearly intended for private copying".

In 1985 the German lawmakers laid down the remuneration to be paid for copies in the Annex to Article 54 of the German Copyright Act (UrhG). These royalty rates apply unless the parties have agreed otherwise. Such other agreements are primarily general agreements concluded between collecting societies and other organisations and in which differing provisions for royalties can be agreed. To date, ZPÜ has only entered into such general agreements for CD and DVD burners and for blank DATA-CDs. 

In case of any disputes involving a collecting society or arising as a result of the conclusion of general agreements, claims cannot be filed until after proceedings have been brought before the arbitration board. The arbitration board is set up at the German Patents and Trademarks Office. If the proceedings before the arbitration board do not result in the parties reaching agreement, the arbitration board can present a settlement proposal. The parties are not bound by such settlement proposal.

The remuneration is payable by the manufacturers or importers when the media is put on the market.


The levies are collected by the ZPU for distribution to the beneficiary societies: audio - 42% to GEMA, 42% to GVL (performers) and 16% to VG Wort; audio-visual - 21% for GEMA, 21 GVL, 8% VG Wort and 50% to film producers.

The obligation to pay royalties shall cease to apply in the case of exports to foreign countries. Blank media in formats intended exclusively for professional use, are not subject to royalties, as they are not intended for private copying.
- 
Italy: 


The types of media and rates of levies are laid down by law (copyright law dated 1946 amended by legislative decree of April 2003). Only copies (on any carrier) of sound and video recordings are covered, not copies of ebooks.

Without prejudice to Article 6.4.4 of the Directive, rights holders must allow that, notwithstanding the application of TPM, the natural person who has acquired or accessed to a work legally may make a private copy, which can also be just an analogue copy. 

The rates are set by a specific procedure and reviewed every 3 years. The relevant ministry considers how DRMs are affecting private copying and whether the levies need adapting accordingly. The amounts take account of compression ratios, and are revised downwards for media not intended exclusively for private copying but for business use.

The remuneration is payable by the manufacturer and importer, or failing that, the distributors, when the media are put on the market.


Siae collects levies on behalf of all rightholders, and redistributes them according to statutory rules: audio - 50% to authors and 50% to producers and performers; audio-visual - 30% to authors, 70% to other rightholders.


The government has set up a special committee of government representatives to review the connections between TPM and levies. The committee will consult with the private sector, and is set to publish a White Paper by year-end on online content distribution and TPM/DRMs.

-
Spain:  
Section 25 of the Spanish Intellectual Property Act of 1987 lays down the principle and procedures of remuneration for private copying, including the charging base and rate of remuneration.

It levies private copying remuneration on all equipment, apparatuses and material intended for the recording of musical and/or audio-visual works. In other words, liability for the private copying remuneration does not depend on the recording media being used for such works, merely that they can be used for the purpose.

Remuneration for private copying has been collected since 1992 on all analogue media (audio and video cassettes, minidiscs, etc.), and on all equipment that can be used for the recording of musical and/or audio-visual works.

When digital media - chiefly CD-R data and CD-R audio - were launched on the market, SGAE advised manufacturers and importers that they were leviable to the private copying remuneration under the terms of the Act. Manufacturers and importers paid the remuneration on CD-R audio media but refused to pay for CD-R data on the grounds that they were intended for data-processing use.

After bringing a series of cases, which resulted in 6 decisions in SGAE’s favour, the industry and management societies sat down to negotiate an agreement on fixing the rates of remuneration for private copying on digital media. That agreement was signed on 1 September 2003 and came into effect the same day. Over 150 companies have voluntarily signed up to it.

Private copying remuneration is payable by manufacturers and importers, or failing them, by distributors, wholesalers and retailers.

Only the producers of sound and video recordings, and broadcasting organizations, are exempted from paying the remuneration on equipment, apparatuses and material intended for the carrying on of their business, in detailed statutory conditions.

Private copying remuneration is distributed as follows:

● 50% is collected by SGAE;

● 25% by IEA (performers’ management society);

● 25% by AGEDI (record producers’ management society).

For video, the remuneration is divided equally between SGAE, AISGE (audio-visual performers’ management society) and EGEDA (audio-visual producers’ management society)
-
The Netherlands: 


The categories of media covered are laid down by legislation in very general terms (media that have as destination to be used for the reproduction – for personal use -), but the charging base and rates are set by a special statutory committee known as the Stichting Onderhandelingen Thuiskopiervergoeding (SONT committee). SONT exists for 50% of representatives of rightowners, and 50% of representatives of the media producers. The chairman of SONT is appointed by the Minister of Justice.

The remuneration is payable by the manufacturer or importer when the media are put on the market.

Stichting Thuiskopie, which represents rightholders, collects levies and redistributes them to beneficiary societies: audio - 40% for authors, 30% for performers and 30% for producers; audio-visual - 33.75% for authors, 25.50% for performing artists and 41.75% for film producers, including broadcasters and audio producers. 15% of the amounts collected are allocated to collective projects.

No remuneration is payable on media acquired by business users, unless commercial use is being taken into account in the level of remuneration, such as regards CD-data and DVD.

The SONT takes uses into account when setting rates: so, it left Sony minidiscs off the list of leviable media until studies showed that consumers were increasingly buying these media for private copying purposes. Likewise, the rates applicable to CD-Data are only ⅓ of the rates applied to audio CDs.

The committee also takes account of the application of TPM/DRM; so, it halved the rates applicable to DVD-R/RW+ compared to DVD-R/RW on the grounds that DRMs are more developed for RW+.

***

� To our knowledge, only Austria authorises to do so.


� In Austria a study showed as early as October 1999, that 40% of the content which was copied on CD-Data was music, and 11% photos and videos.








3 Decision of 15 June 2000, United States - section 110(5) of the US Copyright Act (ref.: WT/DS/60/R).


� Paris Regional Court, 30 April 2004, UFC-Que Choisir v SA Films Alain Sarde and Universal France. First instance decision


� Producers, publishers, broadcasters, mobile and conventional phone operators, equipment manufacturers, DRM solutions providers, researchers and consumers (IFPI, Eurocinema, Vivendi, FEP, BBC, France Telecom, Vodafone, Fast Web, Philips, Nokia, Alcatel, Hewlet Packard, Siemens, New Media Council, Beuc) are also represented in the group.


� Report available from:


� HYPERLINK "http://europa.eu.int/information_society/eeurope/2005/all_about/digital_rights_man/high_level_group/index_en.htm" ��http://europa.eu.int/information_society/eeurope/2005/all_about/digital_rights_man/high_level_group/index_en.htm�


� “The following could be important elements to take into account when adapting existing levy systems: assessment of the situation needs to be done on a case by case basis in the context of specific devices and services, based on objective, transparent and non discriminatory criteria; the situation as regards to application of DRMs and the amount of private copying effectively taking place in the context of such devices and services needs to be taken into account; the judgement of whether DRMs have reached a widespread uptake in the marketplace is an important element for stakeholders”. Note that the consumer members did not endorse the contents of the report.


� The Study can be downloaded in English from the Internet under the address � HYPERLINK "http://www.filmfoerderungsanstalt.de" ��www.filmfoerderungsanstalt.de�. 


� WTO Panel ruling: "we have addressed the US argument that the prejudice to right holders caused by the exemptions at hand are minimal because they already receive royalties from broadcasting stations. We concluded that each exclusive right conferred by copyright, inter alia, under each subparagraph of Article 11bis and 11 of the Berne Convention, has to be considered separately for the purpose of examining whether a possible conflict with a normal exploitation exists".


� Germany: ZPU; Austria: Austro-Mechana; Belgium: Auvibel; Denmark: Copy-Dan; Spain: SGAE, AISGE, EGEDA and AGEDI (no common society); Finland: Teosto; France: Sorecop (music) and Copie France (audio-visual); Greece: AEPI; Italy: SIAE; Netherlands: Stichting De Thuiskopie; Portugal: Agecop; Sweden: Copyswede.


� SGAE, AGEDI, AISGE, AIE, DAMA, EGEDA (except CEDRO which administrates reprographic rights)


� ASIMELEC (Asociación Multisectorial de Empresas Españolas de Electrónica y Comunicaciones) was created in 1984 and now represents more than 1500 companies.  This is the only association in the electronic sector which groups manufacturers and distributors, and fitters from the telecommunication sector.


� Tariffs, fixed by the Spanish Copyright law, have not been actualized since 1987.


� Decision No. 04-D-54 of 9 November 2004 relative to practices by Apple Computer Inc. in the sectors for Internet music downloads and digital walkmans.





� Austria: 51%; Belgium: 30% (to be distributed between the 3 cultural Communities); Denmark: 33%; Spain: 20%; Finland: 35% for music, 50% for audio-visual activities; France: 25%; Italy: 5%; Netherlands: 15%; Portugal: 20%.
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