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Brussels, April 2002

075EN02

GESAC POSITION

ON THE POSSIBLE EXTENSION TO COPYRIGHT AGREEMENTS

OF EXEMPTION REGULATION 240/96 OF 31 JANUARY 1996 ON THE APPLICATION OF ARTICLE 85.3 OF THE TREATY TO CERTAIN CATEGORIES OF TECHNOLOGY TRANSFER AGREEMENTS



In January 2002 the Commission adopted a report evaluating the application of Regulation 240/96 on certain categories of technology transfers agreements (hereafter referred to as the “Exemption Regulation”).

The Exemption Regulation applies only, in the first instance, to certain types of agreements on patent and know-how licences. In its evaluation report, the Commission asks, for instance, about the need to extend this Regulation to other intellectual property sectors and in particular to copyright agreements.

At first, it must be stressed that the Commission evaluation report does not contain any indication justifying the general inclusion of copyright within the scope of the Exemption Regulation. On the contrary, apart from software programs, the report expresses considerable doubt as to the advisability of grouping together in the same regulation activities linked to technology transfers and those linked to copyright.

GESAC would like to confirm to the Commission that copyright requires a quite different approach to the one governing the areas covered by the Exemption Regulation, and that there is nothing to justify extending this Regulation generally to agreements in this field.

In any case, the Exemption Regulation should certainly not apply to copyright in non-software works. In fact, although software is afforded copyright protection, the specific subject matter of the intellectual property right vastly differs from copyright in cultural works such as musical or audio-visual works. Accordingly, although there may be arguments for including copyright in software in a block exemption which is designed to cover technology, these arguments do not apply to the copyright in non-software works.

The various arguments militating in favour of keeping copyright in literary and artistic works other than software outside the scope of the Exemption Regulation, some of which were in fact pinpointed by the Commission itself, concern :

· The special nature of copyright 
· The special nature of copyright agreements 
· The problem of an extension of the regulation limited to software programs

· Community competence.

1. The special nature of copyright 
The Exemption Regulation was originally intended to ensure the development and dissemination of innovation on a large scale in the Community while protecting real competition in the field of new or improved technological products subject to patent or know-how licences. The Council Regulation n° 19/65/EEC which empowered the Commission to adopt the Exemption Regulation refers to agreements which include restrictions imposed in relation to the “acquisition and use of industrial property rights - in particular of patents, utility models, design or trademarks – or to the rights arising out of contracts for the assignment of, or the right to use, a method of manufacture or knowledge relating to the use or to the application of industrial processes” (Article 1.b). 

Literary and artistic works protected by copyright are by nature very different from products protected by patents or know-how. In essence, here are some of the main characteristics which differentiate artistic works and the right attached to them from the domain covered by industrial property :

· The attributes of copyright: copyright confers on the holder an exclusive right to reproduce, disseminate and represent the work. The work, which sprang from the personality of the author, gives rise to very specific rights, moral rights, which ensure notably the respect of the work. Patents confer on the holder the right to prohibit all unauthorised third parties from manufacturing and marketing his/her invention. Unlike copyright, it is a right of ownership the purpose of which is purely commercial.

· The purpose and aim of copyright: copyright protects the form, not the idea. It protects culture and creativity, not innovation. It concerns intellectual works which have no necessarily utilitarian function, unlike inventions. It might be said, rather summarily, that its aim is to enrich the cultural heritage of the community, while patent right increases the industrial heritage in the interest of the well-being and quality of the material life of the community (in such varied domains as the environment, food safety, health, etc.).

This cultural dimension of copyright must be taken into consideration by the European Community. In effect, Article 151 of the Treaty requires the Community to take cultural aspects into account in its actions and therefore obliges the Commission to balance copyright cultural objectives and competition objectives. 

The ECJ and the CFI have also taken decisions on several occasions which highlight the specificity of copyright. Certain decisions have held that some attributes of copyright, for example performance copyrights, would not fit into a general framework designed to cover industrial processes and technology (see for example case 262/81 Coditel SA Compagnie Générale pour la diffusion de la TV v. Cinévog Films SA [1982] ECJ).
· Protection criteria: “inventiveness” and “novelty”, the actual criteria of industrial property that express the innovative and new nature of the invention, are the opposite of the subjective criteria of “originality” of literary and artistic property which measures the influence of the author’s personality. Moreover, unlike inventions, intellectual works are by their very nature not intended for industrial application.

· Non-replaceable character of the protected item: unlike products and services protected by patents, literary and artistic works cannot be replaced by other “products”. Consumers obviously do not regard them as interchangeable because of their nature, price and use. Therefore the relationship which exists between works is not a competition relationship.

· Absence of formalism: Unlike patents, works are protected from the time of creation, with the exclusion of all obligations regarding filing and administrative control. Filing works with authors’ societies is, of course, very useful in order to prove the prior right and ownership of the work. But filing works in this way is not a condition for protection. Copyright is characterised by the absence of formalism, as opposed to industrial property.

2. The special nature of copyright licensing agreements

· GESAC agrees with some commentators, mentioned by the Commission in its evaluation report, who state that commercial practices and public policy relating to the granting of licences concerning (literary and artistic) works are very different from those raised by the transfer of technology.

· Technological transfers concern a set of material goods (machinery, teaching aids, etc.) and non-material goods (knowledge, know-how) that permit the application of technology. Agreements concluded in the field of copyright, including in relation to the collective management of copyright, are aimed at defining the conditions of use of works. They cannot under any circumstances be compared with agreements on technological transfers.

· Technological transfers raises public policy questions relating to education, training, health, research and development and industrial policy that are different from the social and cultural issues raised by copyright.

· The current Regulation is not at all suitable for copyright licensing agreements.

In particular, the benefit of exemption provided for in the Exemption Regulation is based on concepts that are foreign to copyright :

· For instance, as mentioned above, intellectual works are not in a competition relationship with each other in so far as they are not interchangeable or replaceable for users.

· The criterion of market share is difficult to apply to copyright contracts. How can market shares be calculated in relation to copyright? When should one consider that the grantor of a licence holds a “significant” market share? Should the revenues produced by the exploitation of the work be considered ? or the popularity of the work ? or it be referred to the genre to which the work belongs ? moreover, the originality requirement, condition of the copyright protection, does not fit into such analysis since, as indicated below, a song is not substitutable to another, and the uniqueness of each song could systematically lead to findings of significant market shares. 
· Until now, the need for safeguarding the rights which constitute the specific subject matter of the protection conferred by copyright (see paragraph 83 of the Commission’s evaluation report), the specificities of the musical and audio-visual or literary publishing industries, the particularities of musical or audio-visual sectors and the cultural dimension of copyright, have been taken into consideration by the ECJ, the CFI and also the Commission when they have applied Article 81 to copyright (see Coditel v. Cinévog; the recent Commission decision on the “Sammelrevers” in Germany etc). Extending the Exemption Regulation to copyright agreements could make rigid the application of the rules of competition in this area through a threatening standardisation for the special nature of this field which is unanimously admitted. 

Extending the Exemption Regulation to copyright agreements would also certainly create restraints incompatible with the needs of collective management consecrated by the ECJ. 

There seems also little benefit in extending the Block Exemption to cover collecting societies since they do not fit within a framework designed to cover licensing of technology and industrial processes. 

Lastly, if the Commission is trying to encourage licensing of intellectual property rights on a pro-competitive basis aiming at facilitating the dissemination of protected works into the European Union, it must be said that collecting societies pursue already the same objective: they dispense users, SMEs or large companies, from having to go to thousands of different rights owners, enabling them to have an easy access to a wide range in diverse and high quality content and consequently reinforcing their competitiveness and attractiveness for the public. Extending the block exemption would not bring any obvious benefits in this regard. 

In total, the current situation involves a case-by-case examination by the Commission of the different agreements governing collective management (reciprocal representation agreements, agreements by the European Licence Office, BIEM statutes, etc.), which has produced results that to date have allowed to conciliate the fundamental requirements and the evolutions of the missions of the authors’ societies with the competition law principles.

3. The specific problem of software programs

In reality, it emerges from the Commission evaluation report that the problem in extending the Regulation to copyright concerns above all software programs and computer applied inventions.

This can probably be explained by the very nature of software programs which constitute a separate category, the only one concerned by technological transfers. Contrary to other intellectual works, software programs are before all, like technical inventions, created for utilitarian purposes and industrial applications.

Besides, the protection of software programs by copyright may be considered as a strangeness in many respects. A program to manage a company’s accounts, for instance, or to reserve aeroplane tickets or hotel rooms, or to facilitate the work of secretaries, however important this is, has no link to copyright. Protecting software programs using patent law was in fact originally considered, and discarded, more for reasons of appropriateness than for anything to do with the legal system.

The special nature of software programs compared with other literary and artistic works can also be seen in the legal system applicable to them, which brings them very close to patent law (reduced moral rights, no exception for private copying, etc.).

4. Community competence

The enabling Regulation under which the Commission has produced the current Block Exemption is Council Regulation n° 19/65/EEC dated 2 March 1965, which empowers the Commission to exempt from Article 81 agreements between two undertakings and which include restrictions imposed in relation to the “acquisition and use of industrial property rights - in particular of patents, utility models, design or trademarks – or to the rights arising out of contracts for the assignment of, or the right to use, a method of manufacture or knowledge relating to the use or to the application of industrial processes” (Article 1.b). Therefore, the Commission would need a mandate from the Council in order to extend the Exemption Regulation to domains other than those provided for initially. The Commission does not appear to have such a mandate at the moment for copyright agreements.
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