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Brussels, April 2002

052annexEN02

GESAC POSITION

ON THE DRAFT INTERNATIONAL CONVENTION OF THE HAGUE CONFERENCE ON JURISDICTION AND FOREIGN JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS

GESAC is in favor of including copyright in the draft Convention. However, some of the provisions in the draft Convention need to be completed or modified to ensure adequate protection for right holders 
. 

Advisability of including copyright within the scope of the draft Convention

An international convention on jurisdiction and foreign judgments is preferable to a complete absence of rules in this area. The legal security, however minimal, provided by the draft Convention, offers authors a higher degree of protection. 

The entire domain of copyright must be covered by the Convention. There is nothing to justify treating certain rights (for instance those related to online exploitation) differently.

A best drafting of the text would permit to reinforce this label of protection.

Recognition of foreign judgements 

*
Safeguard clauses

In the absence of real harmonization of copyright at international level, the risks of “forum shopping” in this area are very real.

Article 28 must therefore be completed by a specific safeguard clause permitting a Member State to refuse to recognize and enforce a foreign judgment that is obviously incompatible with its principles of intellectual property protection. 

At this stage only Article 28.f) of the draft Convention (refusal to recognize a foreign judgment because of its manifest incompatibility with public order in the State addressed) is likely a priori to be of interest to authors. Such judgments only arise in copyright in exceptional cases, however.

*
Remedies and provisional measures

It is essential, especially in the online environment, that rights holders are able to enforce their rights effectively and quickly. Therefore it is highly important that the Convention allows for the effective enforcement of remedies, including provisional measures, such as injunctive relief in all countries where it is necessary to prevent or stop infringement of copyright.

Indeed, such measures are often the most appropriate tools to stop the illicit use of works, put an end without delay to a damage or prevent the advent or perpetuation of such damage. In this regard, those measures are an essential tool of the judicial process of protection of authors.

Jurisdiction in case of torts (or delicts)
It is important for an author to be able to choose the jurisdiction to which a case is referred, in other words to be able to act not only before the courts of the place of residence of the counterfeiter but also, if the latter is in a country that does not offer much protection for his rights, before the courts of the place where the damage occurred. In this respect the wording of Article 10.1 is appropriate to the extent that it offers a wide spectrum of jurisdictions to the plaintiff.

However, the concept of being able to foresee the injury mentioned in Article 10.1 b), which excludes the jurisdiction of the courts in the country where the damage occurred, is unacceptable. In fact, in counterfeiting cases, a right holder must be able to take rapid action before the courts in the place where the damage occurred in order to have his rights recognized.  It is not desirable to subordinate this possibility to an examination of whether the counterfeiter could foresee the injury in the place where the damage occurred.  Moreover, such a provision, which suggests that the matter has already been referred to the judge so that he can determine whether or not the defendant could predict the consequences of his behavior, confuses the substance and jurisdiction, and has no place in an instrument relating to jurisdiction.

This concept must therefore be removed from Article 10.1.

Jurisdiction in contractual matters

It is important to avoid the risk of an author finding himself summonsed by a contracting party or involved as an accessory in a procedure involving a third party before a court in a country that offers little protection for intellectual property rights. The author must on the contrary be able to summon, or be summonsed, before the courts of a country that have a direct link with his contracting party or with the object of the contract.

In this respect the text of Article 6 option B does not appear to be appropriate.

Option A since it counterbalances the general principle of the jurisdiction of the court in the place of residence of the defendant (which, if exclusive, would lead to the creation of “copyright havens”), seems likely to protect authors, particularly in relation to broadcasting and online rights.

However, this option also does not adequately deal with the situation as regards licensing contracts:

· Licenses are granted in one country but they often contain provisions allowing for the exercise of the licence outside of the country and in many different countries. It is not clear that option A encompasses all territories that may be covered by a licensing contract and where the rights holder may want to bring an action.

The proposed definition of “activity” in variant 1 may cover these situations. But it would be preferable for it to expressly include any country where the defendant was able to exercise copyright by virtue of a licensing contract.

· Licensing contracts contain a variety of different provisions including conditions on which the licence is granted. In some cases failure to observe these conditions can result in the infringement of copyright (tort) and sometimes an action for breach of contract. Therefore it is necessary to consider where is the most efficacious place for the copyright owner to seek a remedy:

· monetary claim: it will be where the defendant has his assets (usually his residence);

· injunctive relief to stop an act forbidden by the contract: it will be where the act is taking place or where the harm occurs.

At present option A does not address the connection between breach of a term of a licensing contract and the possible tort that may, in some cases, flow from such breach. In order to adequately provide for this situation any provision dealing with jurisdiction in relation to contracts should offer the rights holder sufficiently flexibility to sue either in the place where the act or omission which caused the breach occurred or where the damage occurred.

� These comments are without prejudice to subsequent positions that may be adopted by GESAC in the light of developments in the negotiations at the International Hague Conference.
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