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COMMISSION STAFF WORKING PAPER 

ON THE REVIEW OF THE EC LEGAL FRAMEWORK IN THE FIELD OF COPYRIGHT AND RELATED RIGHTS - SEC(2004) 995 - 19.07.2004

GESAC COMMENTS
General remarks:

GESAC has examined the Commission staff working paper on the review of the EC legal framework in the field of copyright and related rights.

The document’s objective is twofold:

-
First, the review exercise is associated with the Commission’s 2002 action plan to improve legislation. The idea is to simplify, rationalize and codify existing Community legislation without changing the substantive law.

This is an important exercise, particularly for copyright law courts and professionals, and especially so in the new Member States where familiarity with Community legislation may be less extensive.

However, as the working paper itself stresses, this exercise is not under any circumstances intended to change the meaning of concepts and provisions which may have been carefully negotiated between the Member States.

-
Along with the proposed rationalization and codification, the Commission staff also consider whether there is a need for further Community harmonization of copyright and related rights. It concludes on most of the aspects considered that the functioning of the internal market does not require further extension of the 'acquis communautaire', and GESAC shares the view of the Commission staff on this.

More specifically, GESAC agrees with the paper’s conclusions that:

- 
It would not be appropriate to extend the exceptions and limitations to copyright and related rights provided for in article 5 of the Directive of 22 May 2001 to the other Directives;

- 
There is no need to harmonize the concept of originality;
- 
While it is essential that the authors of works created in the course of employment should be confirmed as the original authors at national level, there is no need to harmonize the rights ownership rules for such creators;

- 
There is no need to harmonize the concept of "public" for the purposes of the right of communication to the public or making available to the public;

- 
It would not be appropriate to adopt the principle of international exhaustion of the distribution right at Community level.

-
GESAC wishes also to draw the attention of the Commission on the fact that when the Community legislation was being transposed in the new Member States, some users sought to weaken the position of authors, causing management societies real problems with the practical implementation of copyright in some of these countries. 

-
Finally, GESAC notes that the working paper does not cover Directives 93/83/EEC (satellite/cable), 2001/29 (copyright in the Information Society), 2001/84 (resale right) or 2004/48 (enforcement of rights), that it is not a comprehensive statement of future EU policy on copyright and related rights, and that it does not pre-empt any future reports on application that the Commission might carry out. GESAC therefore reserves its judgement on whatever additional initiatives the Commission might put forward at a future date.

Specific comments on the term of protection of musical works:

We believe that Directive 93/98 needs to be amended in relation to musical works, and we therefore endorse the Commission’s remarks on this.

This is because the criteria used to determine that a musical work is a co-authored work vary from one Member State to another. As a result, all aspects of a song whose composer and lyricist died on different dates will be protected in countries where it is regarded as a work of joint authorship (e.g., France or Spain), while only the lyrics or the composition will enjoy continued protection in States where they are treated as separate contributions (e.g., the United Kingdom).

The sometimes considerable differences in terms of protection that are found are at variance with the harmonization aim of Term of Protection Directive 93/98/EEC of 29 October 1993, and with the smooth functioning of the internal market.

So, an instrumental version of a song (or a version with new lyrics) could be marketed without the right holders’ consent in EU countries where, for example, the music has fallen into the public domain, but not in Member States where the original version is still protected in its entirety.

Problems with the exploitation and control of use of works are compounded by the economic loss incurred when royalties cease to be paid by countries in which a work has fallen into the public domain, but also by an impairment of the value of the original contributions that are still protected in some countries.

The Directive on the harmonization of the term of protection should therefore be amended to do away with this differential treatment. The existing provisions for cinematographic and audio-visual works could be one solution to draw on. In substance, the Directive could provide that the term of protection of a musical work will expire 70 years after the death of the last surviving author, whether lyricist or composer.
GESAC notes that the EC harmonisation is to be made at a high level of protection and could not reduce the protection enjoyed right now by authors. It is worth pointing out Recital 9 of Directive 93/98 in this regard
. 

As regards transitional measures and protection of acquired rights of third parties, the existing Directive 93/98 leaves States considerable leeway since article 10.3 provides only that “Member States shall adopt the necessary provisions to protect in particular acquired rights of third parties”.

Interpreting this provision in a case brought before the ECJ in 1999 (Butterfly Music Srl v CEMED, Case C-60/98), the Community court ruled that a transitional period of nearly 1 year was reasonable. Adopting such a 1 year period at Community level would give added certainty in the law.

Specific comment on resale right:

Although the issue was not addressed by the Commission working paper, GESAC would like to make a specific point about resale right here.

The implementation in January 2006 of Directive 2001/84/EC which generalizes and harmonizes resale right will do away with the distortions of competition that affect the art market within the European Union. It will also be a decisive stage in the recognition of resale right worldwide.

GESAC therefore urges the EU authorities to open up both bilateral negotiations with its main partners, especially the USA and Switzerland, and multilateral negotiations within WIPO as soon as possible in accordance with recital 7 of the Resale Right Directive, with a view to getting general recognition for resale right and making article 14b of the Berne Convention compulsory.

***

� Recital 9 : “Whereas due regard for established rights is one of the general principles of law protected by the Community legal order; whereas, therefore, a harmonization of the terms of protection (...) cannot have the effect of reducing the protection currently enjoyed by rightholders in the Community; whereas in order to keep the effects of transitional measures to a minimum and to allow the internal market to operate in practice, the harmonization of the term of protection should take place on a long term basis”.
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