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Brussels, 3 December 2004


105en04
Hague Conference Convention on international jurisdiction and foreign judgements in civil and commercial matters 
Draft convention on exclusive choice of court agreements 
Position of GESAC

The draft convention on exclusive choice of court agreements between professionals of the Hague Conference on Private International Law, applies to authors who are natural persons as well as to collective management societies since the subject-matter of the contract - copyright - falls within the scope of the draft convention.

Taking part in the negotiations on behalf of the European Union, the Commission published a consultation paper which contains a set of questions, among which we gave particular attention to the followings:

Question 2 (a) and (b), and 3 (b): do you consider the current exclusions from the scope sufficient? Is the inclusion within the scope for copyright and related rights acceptable? Should all persons be excluded, irrespective of the character (purpose) of their activities? Should the Convention take into account the position of individual authors as the weaker party to a contract ?
*
The inclusion of copyright and related rights into the scope of application of the Convention on « choice of court agreements » between professionals is not only acceptable but desirable for societies which manage collectively copyright or related rights, including authors’ societies, for which such agreements may present a real interest.

There is no reason for excluding, a priori, all natural persons from the scope of the Convention if the agreements are concluded between professionals.
*
The application of the Convention to copyright and related rights may however present some risks for individual authors and/or performers, who are generally – as the Commission underlines rightly – the weaker party to a contract. The latter may find themselves having to accept as valid a choice-of-court clause which is imposed on them by and more favourable to a co-contractor in a stronger position. 
It is therefore necessary to protect the authors (and performers) acting individually against “choice of court agreements” which may oblige them to plead far from their country, with all the possible consequences in terms of complexity and costs.

Several solutions have been envisaged to remedy this difficulty:

→
One solution would be to make choice-of-court clauses void where copyright and individual authors (or performers) are concerned
. It should also be expressly mentioned that only the authors (or performers) concerned could claim the application of such nullity. 
This solution is supported by almost all the authors’ societies that are members of GESAC, on the grounds that should the solution suggested below not be retained (nullity of choice-of-court clauses), the interest of authors (and performers) as natural persons would command the exclusion of the contracts concluded by them with users of their works (or performances) from the scope of application of the Convention.

→
However, the PRS finds this solution to be too stringent in consideration of the interest that choice-of-court agreements present.

PRS would prefer an alternative solution, also suggested by other authors’ societies as a second option: this would be to accept choice-of-court clauses as valid only if: 1) they designate courts in the country whose law is expressly chosen by the parties as the proper law of the contract; 2) the right holder does not prove himself to have been manifestly in the weaker position when the contract was negotiated.

Question 2 (c): should the scope be expressly limited only to “business-to-business” situations, thus excluding e.g. non-profit organisations?

The Convention applies to choice of courts agreements concluded between professionals in commercial and civil matters. It seems that agreements concluded by non profit organisations or legal entities are not excluded from the scope of application of the Convention. For example, even if societies which collectively manage intellectual property rights in Spain – including authors’ societies - are non-profit entities, nobody contests that such societies are enterprises, and we see no reason why the contracts concluded by such societies should be excluded from the scope of the Convention.
It seems to us that the text as it is does not necessitate any change in this regard.

***
� For example Article 48 of the New Code of Civil Procedure (nouveau Code de Procédure Civil) in France stipulates that “any close which, directly or indirectly, departs from the rules of territorial competence shall be deemed as non-written, unless agreed by and between all persons who have contracted in a shopkeeper capacity, and unless specified very clearly in the commitment of the party to which it is opposed.” 
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