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Executive Summary

GESAC welcomes the opportunity to express its views on the Reflection Document on
Creative Content in a European Digital Siniglarket published on 22 October 2009.

" The Protection oRights Holders

GESAC fully supportsthe Reflection DocumentOs statement tbapydight is the basis for
creativityd and @e of the cornerstones of EuropeOs cultural heritage and of a culturally
diverse and economically vibrant creative content se0fbhe documentlso statesin its

first paragraph thatEdropean Policymakers [E] have the responsibility to protect copyright,
including in an evolving economic and technological environ@ent.

Howeve, the Reflection Document is somewhat disappointing as regards the improvement of
said protection.

The Commission seems to consider that simply encouragmgdelielopment of online
serviceds enough in and of itself to protect rights holders.

While supporting any policy aiming &ncouragg legal online services to develdpESAC
considers thaimproving copyright enforcement in the Internetis a prerequisite fosuch a
developmentGESAC is in favour of a strong and effectm@laboration with ISPs, which
we understand should go beyond the provision of new business models,

GESACOs submission also addresses the issaleewfative forms of remunerations for

rights holders in the Internet, In fact, the Reflection Document refers to a proposal hgde

a member of GESAC at national level. It should be pointed out that this is not a proposal for
analternativeform of remuneration, but for a compensation that would be complementary to
the improvement of copyright protection in the Internet.

As regard, the creation of an_unwaivable right to equitable remuneration_and the
introduction of mandatory collective management for online useswe believe that these
two last proposals require further analysis.

" Commercial UsersO Access

The Commission considethat issues related to the further streamlining of the licensing
process for online exploitations are the priority. GESAC considers that, be it for offline or
online exploitations, collective management is the best solution to strike a balance between
eay rights clearance, legal certainty and adequate remuneration for rights hdBEE8A\C
explains the steps already taken by authorsO societies in the figlmieshance and

transparency.

Concerningeollective crossorder management of righ@ESACOsontribution focuses on
the followingpoints

" First, it is important that the Commission services in charge of this initiative are aware
of past initiatives in the field of collective crosdorder management of copyright




and how the market reacted, ahdrefore the contribution provides an Annex with the
historical background.

Second, with the knowledge and the approval of DG Competition, which is regularly
informed of the discussions, a group of European collecting societies is now working
in the franework of CISAC to elaborate an administration model aimed at including
the largest possible repertoire in the same licensing process fortenuttrial
exploitations.

" Third, GESAC considers thathe proposals made in the document, notablky
extension of the Satellite andCable Directive model to online exploitationsand
the creation of a European Copyright title would not achieve the CommissionOs
goal to facilitate multterritorial licensing Extending the principle of exhaustion to
online_uses which is an option considered in the Reflection Document, would, in
GESAQ)s view, at only depart from the principles set forth in the Berne Convention,
the Copyright Directive and th&CJ jurisprudencebut also have very negative
economic consequences in fied of online exploitations.

Fourth GESAC regrets that, once again, the extremely important adsuighholding
tax rules and the obstacle they constitute for collective ctomsler management of
rightsis left outside of the debate.

The ReflectionDocument also proposes agigregate the making available right and the
reproduction right for online exploitations andthe provision of licenses covering both
copyright and neighbouring rights. GESAC believes that such objectives can only be
achieved throgh voluntary agreements between the operators involved.

As regards, themprovement of ownership and licence information GESAC considers that
the steps taken by its sister umbrella organization CISAC and individual authorsO societies in
this field, goin the direction indicated in the Reflection Document.

Consumer Access

GESAC is supportive of the CommissionOs proposal to amglydatory collective
management for orphan works but remains sceptical on the needhémmonize copyright
exceptions and linitations.

As regardsthe copyright implications of the use of Web 2.0 services by consumers
GESAC considers thaa system based on the need for the consumer using the services
provided by a Web 2.0 platform to clear rights is inappropriate and basedwnong
understanding of the situatiotn our view, it is the responsibility o¥Web 2.0 service
providersto clear the necessary rights




1. General Remarks

GESAC represents 34 of the main collective copyright management societies (authors'
societies) m the European Union, Norway and Switzerland, that administer the royalties of
almost 500 000 authors, composers and writers of a variety of sectors (music, audiovisual,
literary and visual and graphic arts), as well as of music publishers.

GESAC welcoms the opportunity to express its views the Reflection Document on
Creative Content in a European Digital Single Market published on 22 October 2009.

1.1 AuthorsO® Societies and Collective Management

The document raises a number of issues related tacttolananagement of rights. That is

why this consultation is of great importance for the authorsO societies members of GESAC. In
fact, traditionally music rights of authors and composers have mostly been managed
collectively through their authorsO socg&ti©n the one hand, collective management
facilitates the licensing procedure for users and increases the legal certainty. Users do not
have to negotiate and sign a license with every copyright holder. They can just go to an
authorsO society, who will gtahem a license for the use of the repertoire its represents. On
the other hand, by negotiating tariffs on behalf of a big number of rights holders, authorsO
societies can assure that their members receive an adequate remuneration for the exploitation
of their works.

Therefore, be it for offline or online exploitations, collective management is the best solution

to strike a balance between easy rights clearance, legal certainty and adequate remuneration
for rights holders.

1.2CrossBorder Management of Ritfh

It should be recalled that authorsO societies have always found a way to adapt themselves to
any technological development, in order to guarantee the aforementioned balance. This
includes technological developments that brought the need to granteticehshe world
repertoire for exploitations that went beyond national borders, as it was the case with satellite
or online exploitations. The details of how authorsO societies dealt withbordes
exploitations in the past will be explained below. Heere it is important to point out here

that, contrary to what the Reflection Paper seems to suggest, authorsO societies granted
licences of the world repertoire for p&uropearb in fact worldwideb exploitations in the

past. Why this possibility is nohger available, as will be addressed below, is greatly due to

a series of interventions by different DGs of the European Commission, which have indeed
contributed to the current market and repertoire fragmentation.

Notwithstanding the current frameworland while authorsO societies are trying to find
solutions to address current challenges of ebmsder management of rights, licences are
being granted and new online services are being put in place. Unfortunately, massive
copyright infringements in thenternet continue to be a huge obstacle for the further
development of the market.



1.3Coordination of the Commission Services

We take note that the Reflection Document is due to a common initiative from DG INFSO
and DG MARKT built on the Communication on @tiwe Content Online. However, the
issues raised in the Reflection Document, as the document itself points out, have already been
or are currently being dealt with in other different initiatives: the post i2010 initiative, the
Green Paper and the Communtiica on Copyright in the Knowledge Economy, the Online
Commerce Roundtable, the Commission Decision 8fli8y 2008 on the CISAC case (the
CISAC Decision), etc. These initiatives are under the leadership of three different DGs (DG
INFSO, DG MARKT and DGCOMP) and sometimes addressed by different services within
one DG. For example, it is our understanding that Directorate C of DG INFSO (Lisbon
Strategy and Policies for the Information Society) is responsible for the post i2010 initiative,
while Directorde A (Audiovisual, Media, Internet) is responsible for this Reflection Paper
and the Content Online Initiative.

GESAC would like to emphasize that a strong coordination of all the services dealing with
copyright is absolutely necessary to the efficientwarmy policy and initiative related to the
protection of creation and creativiand that initiatives on copyright related issues should be
under the leadership of DG MARKTOs services.

1.4The Approach Given to the Protection of Rights Holders

As indicated hove, the Reflection Paper seems to build on the Communication on Creative
Content Onliné.

In the Communication, the Commission expressed its willlaoinGh further actions to
support the development of innovative business models and the deploynressbbrer
delivery of diverse online creative content serviBeShe Reflection Document follows a
similar objective, namely dteating in Europe a modern, peopmpetitive, and consumer
friendly legal framework for a genuine Single Market for Creativat@ut(}

The Communication identifiedf@r main, horizontal challenges which merit action at-EU
level: availability of creative content; muligrritory licensing for creative content;
interoperability and transparency of DRMs; and legal offers and giic

The Reflection Document addresses two of these challenges: the availability of creative
content and mukHierritory licensing. The other two are left unaddressed. While the debate on
interoperability and transparency of DRMs seems to have lost ntemewith illegal
downloads outnumbering legal ones by 20 to 1, massive copyright infringements in the
Internet should be a key issue in every initiative touching on the development of a
market for creative content online.Therefore, as it will be discussé greater detail below,

the lack of proposals of the Reflection Document as regards illegal up and downloading is

! Commission Decision of 16 July 20084se COMP/C2/38.69BCISAC).

2 Communication from the Commission to the European Paelinthe Council, the European Economic and
Social Committee and the Committee of the Regions on creative content orlieeSimgle Market,
COM/2007/0836 final.

% page 3 of the Communication on Creative Content Online.

“ Page 3 of the Reflection Docuntien

® Page 4 of the Communication on Creative Content Online.



totally unjustified. This lack of proposals to improve copyright enforcement in the Internet is
all the more difficult to understand, if wake into account that the Reflection Document
itself points out in its first paragraph thaEuopean Policymakers [E] have the
responsibility to protect copyright, including in an evolving economic and technological
environmentd

Subject to this obseation, GESAC will first express its views as regards the other two
chapters of the Reflection Documen€onsumer Access and Commercial UsersO Aecess
starting with this second one.

Please note that, while GESACOs submission is divided along theflittes Reflection
DocumentD Commercial UsersO Access, Consumer Access and Protection of Rights Holders
B for clarityOs sake, some of our comments to topics included in one of the three chapters of
the Document may, in this submission be included infardifit chaptef.

2. Commercial UsersO Access: The Availability of Legal Music Offer, Online Licensing
and Territoriality of Copyright

Before entering into the discussion on challenges for and proposals to the creation of a legal
framework for a Single Magk for Creative Content Online, the Reflection Document makes

a description of the evolution of technology and content markets so far (Point 2). In that part
of the Document, it is stated thah@®online dissemination of music [E] causes the biggest
challenges with respect to online licensiifg

GESAC will not deny that licensing of music for online exploitations has not become much
easier in the last couple of years.

However, it has to be noted that music is probably the most developed online ouariestt

Point 4.1 of this submission lists some examples of the legal music services available in the
UK, France and Germany. But similar services exist in the vast majority of EU Member
States. Therefore, the current framework, albeit subject to improxsntias not impeded the
flourishing of a wide variety of online music services. A different thing has been the uptake of
these services by consumers and why they still have a preference for illegal platforms, but that
is a question that is obviously nefated to licensing.

We have already indicatede need to address issues concerning the enforcement of copyright
in the online world. That, in our view, is the biggest obstacle to the further development of
legal offers.

However, the Commission considethat issues related to the further streamlining of the
licensing process for online exploitatioage the priority. Its Reflection Document identifies
four main areas where action could be envisaged:

® Page 1 of the Reflection Document.

" For example, we understand that our comments to alternative forms of remuneration will be clearer if we place
them in the context of protection of rightsldhers.

8 page 4.



- The Aggregation of Reproduction and Making AvaiaRights;

- The Aggregation of the Rights of Copyright Holders and Neighbouring Rights holders
in a Single Licence;

- The Improvement of Ownership and Licence Information;

- Collective CrosBBorder Management of Online Rights and Territoriality of
Copyright.

We will start with the last point, which we think is the most important. Also, some of our
comments on these points, notably on the aggregation of reproduction and making available
rights, can only be understood after taking a look at the developmentsitieatiaken place in

the last years as regards collective clomsier management of rights.

2.1Collective CrosBorder Management of Online Rights and Territoriality of Copyright

The situation as regards the collective management of online rights is, \iesithe most
important issue when addressing the streamlining of licensing for online exploitations,
notably when these exploitations are crbesder by nature.

The Reflection Document rightly explains that the current situation is extremely comglex a
has brought territorial fragmentation and fragmentation of repertoires. Today it is impossible
to clear rights for the world repertoire for metkirritory exploitations in one transaction.

GESAC members are trying to find solutions to improve thisasbn and while they
appreciate the CommissionOs good intentions to explore policy actions that could facilitate the
licensing of rights for crosborder exploitations, we would like to stress that, in the past, the
market reacted to every Commissioreimvention on this field with increased territorial and
repertoire fragmentation.

When considering any new intervention on collective ebmssler management of rights, it is
therefore important to take a look back to previous initiatives and analyzéhehyarket
reacted the way it did. For that purpose, we have included in Annex | a description of the
historical background, which is more globally described in the following pages.

2.1.1. Historical Background

The first thing that needs to be taken into aotasi that licences for the world repertoire for
multi-territory B worldwide in factb exploitations were available until 2004 and European
authorsO societies were in a position to act astopshops for these licenses. This was
possible thanks to theystem of reciprocal representation agreements between authorsO
societiesthat had been timely adjusted to the digital environntierdugh the Santiago and
Barcelona agreements.

In fact, this was not the first time that reciprocal representation agreemerd adapted to
exploitations that had an international dimension. Back in 1987 AuthorsO Societies adopted in
the Sydney agreement, amendments to their reciprocal representation agreements to deal with
satellite broadcasting. By introducing these amemdsnén their bilateral agreements,
authorsO societies actively promoted the granting of-tewitorial licenses covering the

whole footprint of the satellite.

1C



The Santiago and Barcelona agreements followed the same approach. The authorsO society of
the country where the online content provider had its economic residence was in a position to
grant a license covering its repertoire and the repertoire of its sister sdDietipsactice the

world repertoirebfor a worldwide online exploitation.

Therefoe, the Reflection DocumentOs statement tte @aditional licensing structure
employed by CMOs is still in a process of adaptation to the ubiquity of the Infriset
inaccurate. AuthorsO societies adapted their Olicensing structureO to thénl2@d0etvhen
the Santiago and Barcelona agreements were signed.

However, the Santiago and Barcelona agreements were not cleared by DG COMP and were
therefore not extended beyond®@ecember 2004. (The details of DG COMPOs decision are
explained in Anex |.)

After that date, authorsO societies were only able to grant licenses covering the world
repertoire for online exploitations that were national in scope, or licenses for worldwide
online exploitations but limited to the societyOs own repertoire.

At the beginning of 2005, authorsO societies started to work on a model that would again
allow for them to grant licenses of the world repertoire for ntahiitory online exploitations.

The idea was to find a model that would avoid a race to the botttemifts and that would,

at the same time, address DG COMPOs concerns.

However, in October 2005, DG MARKT issued the 2005 Recommendation on Collective
CrossBorder Management of Copyright and Related Rights for Legitimate Online Music
Service& (the 2005 Rcommendation). The intention of the Commission was to encourage
Onulti-territorial licensing in order to enhance greater legal certainty to commercial users in

relation to their activity and to foster the development of legitimate online services,
increasng, in turn, the revenue stream for rightlders®*

In fact, the DG MARKTOs approach departed from what had been the tradition of decades of
collective management of rights. It proposed a model, not based on reciprocal representation
agreements, but afirect management of their rights by collecting societies or rights holders.
The 2005 Recommendation therefore galear encouragement to the fragmentation of
repertoires.

The market evolved in many ways after the Recommendation was adopted, but the most
significant outcome was the withdrawal by timternationalmusic publishersof their so

called AngleAmerican repertoires mechanical rights from the traditional network of
collecting societiesn order tolicense these rights directly on a mudiritorial basis in
cooperation with one or several collecting societies chosen by them.

Barely four months after the Recommendation was addpt&ESACOs sister umbrella

° Page 6.

10 Commission Recommendatiofi18 May 2005n collective cros®order management of copyright and
related rights for legitimate online muserviceg2005/737/EC).

1 Recital (8) of the Recommendation.

2 The Recommendation wasaged in October 2005 and DG COMP sent the Statement of Objections to
CISAC and its affiliates in January 2006.
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organization, CISAC? and its EEA affiliates received a Statement of Objections from DG
COMP concerning, i.a., the network effects of reciprocal representation agreements as regards
public performance rights for Internet, satellite and cable exphmitiln its Decisiop* the
Commission challenged that authorsO socidiies, through reciproal representation
agreements, the right to licence their repertoire to the domestic territory of the other
contracting collecting societydowever,contrary to DG MARKTOs thesis, DG COMP made
clear that it did not @ll into question reciprocal represetitan agreement® justOthe

degree of participation of each collecting society within this system.O

The bottom line is that since 2004, it has lmeeaunclear from copyright and competition law
perspective according to what rules authorsO societies shanée theirights in the field

of online exploitation The result of these evolutions is an increased complexity and cost in
the negotiation, licensing and administration of rights, and in some gasedainty about

the scope of the representatiorrights.

Authors' societies are currently striving to introduce means of enabling the widest possible
repertoire to be combined within a single licenthe Reflection Documentefers tothe
roundtableorganized by Mrs Kroes, which could constituteasal/st for the community of
European authorsO societtegjether with other stakeholdets,find solutions that serve the
interests of their members and users alike.

More particularly, with the knowledge and with the approval of the DG COMP, which is

regularly informed of the discussions, a group of European collecting societies is now
working in the framework of CISAC to elaborate an administration model aimed at including
the largest possible repertoire in the same licensing process fotentttrial exploitations.

2.1.2. The Extension of the Satellite and Cable Directive to Online Exploitations

As for the options mooted by the Commission, tiefldetionDocumentconsidersa possible
extension of thescope of thel993 Satellite and Cable Directive to thalioe use of
audiovisual corgnt™

First of all, it is uncleawhether the term Oaudiovisual contentO is to be narrowly construed as
referring only to the use of works comprising both sounds and images, or more broadly to
also include the use of purelydio works.

Be that as it maythe Commission argues thata@sposing the rationale of this Directive to
the Internet could imply that once an online service is licensed in one EU territory, for
example the territory with which the service provider isthaosely linked, then this licence
would cover all Community territories. The principal rationale for domiciling licensor and
licensee in one territory is to identify the relevant territory in which the ftarititorial
licence can be obtained

This possibility was already considered in the Communication on Mla@agement of
Copyright and Related Rights in the Internal Marisstied in 2004. Then, the Commission
understood thatifCthis model is applied to copyright and related rights without limitimg

13 CISAC stands for the International Confederation of Societies of Authors and Composers.
14 Commission Decision of 16 July 20084se COMP/C2/3898D CISAC).
1 page 17.
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contractual freedom of the parties, as was done under Directive 93/83/EEC, it does not
necessarily yield the desired result of mtdtiritorial licensing, as it only determines the
applicable law and does not by itself result in extending the licemdie footprint in
questionO'®

Today the Reflection Document seems to put in the samedifierent things:the
determination of the law applicable to the mtdtiritory exploitationthe determination of the
society authorised to grant rights cleasma a commercial usemd the territorial effect of
the license

o Thedetermination of the applicable law

It must be recalledhat the objective of th8atelliteand CableDirective was, by identifying
where the act of communication to the pulbjcsatdlite takes place, to specify that licences
should be acquired only from the holders of the corresponding rights in the territory where
that act of communication takes place in accordance with the law applicable in that territory
and not the laws of recéph countries’

The situation in this respect is clearly different where online uses are concerned and right
holders have always arguediot least when the Rome Il Regulation was being franibdt

online use should be governed by the laws of all theception countrie¥ In this
perspective, it has to be mentioned that copyright was excluded from the generalobuntry
origin principle of the ECommerce Directivé?®

#

GESAC therefore does nstipport an approach that aims to make the applicable lalawhe

of the country of origin.

o The Society Authorised to Grant Rights Clearance to a Commercial User

Regarding theauthorsO society that would be authorized to grant rights cleaitaseems

that the solution envisaged by the Commission would resethblesystem put in place by
authorsO societies for 20 years under the Sydney Agreements (now called into question by DG
COMP) and what they strove to do with the Santiago and Barcelona Agreements, which the
Commission deemed contrary to competition rules.

The only difference would be that, in this case, the solution would not be implemented on a
voluntary basis, as was the case for the Sydney, Santiago and Barcelona Agreements, but
would be compulsory.

However, the fact is that the Commission statedriglea the CISAC Decisiorthat the
Satellite and Cabl®irective has never required authors' societies to make arrangements so
that the society authorised to licence commercial users is that of the territory on which the

16 Communication on the Management of Copyright and Related Rights in the Internal @@Mé2004) 261

final. Page 9.

" Recitals 14 and 15.

18 Additionally, under article 8.3 of the Rome Il Regulation the choice of law is profhibitefringement cases.

9 Annex to the Directive of 8 June 2000 on certain legal aspects of information society services, in particular
electronic commerce, in the Internal Mark®is provided for in Article 3(3), Article 3(1) and (2) do not apply

to [E] copyright, neighbouring rights, rights referred to in Directive 87/54/EEC(1) and Directive 96/9/EC (2)
as well as industrial property rights.O
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user is situatedConsequently, theeference made by the Reflection Document does not seem
appropriate.

Moreover, b seek to impossuch obligation on collecting societibg a directive would be a
flagrant breach of the principle of freedom of contract and the right ofsrigbiters -
including collective management societie® set the terms on which they mean to manage
their rights.

0 The territorial effect of the license

Finally, the Satellite and Cable Directive does not provide eithethat licences must
necessarily have a muterritory or panEuropean scope. Recital 16 of the Directive is clear
on this and th®eflectionDocumentacknowledgsthat this is what hagens in practicé’

Moreover, rights holders, as currently provided for in the Satellite and Cable Directive, have
within the limits imposed by competition law, the possibility to freely determine the territorial
scope of the licenses they grant and any rbeittitorial, pan European or worldwide license
can only be granted on a voluntary basis (see 2.1.4 hereafter).

Consequently, an extension to online exploitation of the Satellite and Cable Directive is not
the way forward to secure the delivery of licenses covering all EU territories.

2.1.3. The Creation of a European Copyright Title

The Commission argues that one wapvercome this situation would be through a profound
harmonization of copyright arttie creation of a copyright titheith instant Communityvide
effects, which could cexist with national copyright titles.

It has to be mentioned that the use of theresgion Ocopyright titteO seems to imply some
sort of formality in order to exercise the rights associated with it, such as it is the case for
patents. However, as regards copyright, such principle would be contrary to article 5.2 of the
Berne Conventionyhich provides that copyright protection is granted without any formality.

Moreover, it is our understanding that there is a heated debate as to whether article 118 of the
Lisbon Treaty” provides a sufficient legal basis for such an initiative. Many petbihk that

the way this article has been drafted seems to imply that it is a provision limited to patents and
trademarks, and that other forms of intellectual property rights would be excluded.

In any case, the creation of a single copyright title wopfdbably not bring the
CommissionOs desired outcome.

The first thing that should be pointed out is that harmonization is already quite substantial as
regards exclusive rights. This is acknowledged by the Reflection Documerttitself.

D page 17.
21 page 18.
%2 Consolidated Version of the Treaty on the Functioning of the European Union.
% page 15.
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Moreover, a EuropeaCopyright title does not imply that rights holders should be prevented
from freely delimiting the territorial scope of the licence they grant.

A similar situation appears at national level where, despite the existence of national copyright
titles, rights holders can delimit the territorial scope of the licenses they grant to a part of the
national territory.

Again, be the copyright title European or national, rights holders must retain the possibility to
delimit the territorial scope of the license®yhgrant (see 2.1.4 hereafter). However, this
possibility does not preclude that mtkirritory licenses be granted, too.

2.1.4. The Extension of the Principle of Exhaustion

The Reflection Document mentions the possibifityto extend the principle of exhausti -
thus far confined to the marketing of tangible products enshrining copyright protected works
to online uses.

Such way forward (i) would mean depart from the rule to the opposite effect contained in
article 6 of the WIPO Copyright Treaty that &@ages the introduction of exhaustion with
regards to the distribution of work copies ordyticle 3.3 of Copyright and Related Rights in
the Information Society Directive of 22 May 2001 and the principles laid down by the ECJ in
the Coditel | and Coditdl judgement(ii) would infringe the principle of freedom of contract
(ii) and would very definitely have extremely serigusetrimentaleconomic consequences

in the field of online exploitatian

The fact that rights holders would no longer be ablgrémt licences with a territorial scope
other than Elide would prevent them from adjusting licensing practices (and fees) to the
practical realities of online exploitations.

All users have not the same characteristics and capabilities, markets amedlubeof
copyright protected content vary from country to country. Consequently, rights holders should
have the possibility to define the territory where they authorize each user to exercise its
activity. Again it has to be stressed that this possibilbgsd not preclude that, when
appropriate and on a voluntary basis, midtritory licenses be granted, too.

Also, not all users are interested inlitle licenses and they should be able to get a license
according to their needs, without being obliged attquire EUwide licences even for
exploitations intended to be national in scope or limited part of the national territory of a
Member State.

In fact, erritory-by-territory launches are driven by a whole range of factors, including
language, tax, ral revenue strategies for the content comparmesenue for advertising

based services, for example, is national and therefore music services which are supported by
advertising will ly definition also be national when they launch.

Moreover, ISPs whtaunch services bundled to subscriptions are also going to be looking at
national customer plans.

%4 pages 10 and 11.
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Also, aithorsO societies have found that in various cases it is the services themselves, which
request national music licences (YouTube).

We understand thathe negative implications of such an outcome explain why the
Commission does not include this proposal in point 5 of the Reflection Document.

2.1.5. Issues on Collective Management of Rights not Addressed by the Reflection
DocumentWithholding Tax Rules

Onething that has to be addressed, in order to create a legal framework that would facilitate
the crossborder management of rights, is therrent situation as regards withholding tax
rules.We would like to stress that, notwithstanding its importancejgsbige is constantly left
outside of the debate.

The fundamentals of direct taxation are not harmonized at Community level and remain the
exclusive competence of Member States. This has resulted in the fact that, with the exception
of countries like Luxernourg, the Netherlands, Hungary and Malta, most States levy a
withholding tax on copyright royalties accruing to those who are not resident for tax purposes.
The statutory rates of tax charged in each State vary widely from one country to the next
rangirg from 5% to 33.33%.

Double taxation agreements often provide for a reduced or zero rate. However these
agreements only apply when the rights holder is a resident in the country signatory of the
agreement. The fact that authorsO societies are not atweydered by the tax authorities of

the Member states as the beneficial owner of the payment hugely complicates the
administration of the payments made by one collecting society to its sister society, notably
membes of this latter society whéve in different countrieshan the one where this society is
located

While the situation has been difficult to deal with in an environment in which licences were
granted on a monterritorial basis, the situation in a muiérritory rights licensing
environmenwill be much worse.

This situation creats borders within the EU for the trade in intellectual propeity
detrimental to the rights holdeasdis clearly at odds with the Lisbon agenda. .

GESAC thinks that this issue should be urgently and closelgssied by the Commission in
cooperation with Member States and is prepared to actively participate in such process.

2.2The Aggregation of the Reproduction and the Making Available Rights

The Commission proposes to aggregate the reproduction and the meilafpla rights in
order to facilitate the clearance of rights for online exploitatfons.

% page 16.
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First, it has to be stressed that online exploitaiomot the first type of use for which
concurrent clearance of reproduction and public performance rightguged. It has long

been the case for bothadio and television including satelliteB broadcasting.The
management of these two rights has never been-gplituding for satellite broadcastirig
becausdoth rightshave beerexercisedhroughcollectve management societiddoreover,

as explained abovauthors' societies made arrangements between themselves under the 1987
Sydney Agreements to address operatorsO needs through a single licence for the world
repertoire in all territories covered by thatellite footprint.

For online exploitations, in countries undee secalled Ocontinental@adition of authorOs
rights creatorsnormally entrust management of both rights to the collective management
society of which they are members, thereby enghlirio licensereproduction ananaking
available rightsimultaneouslyo commercial users.

The situation is different in countries under the Arglixon OcopyrightO tradition where
creators normally entrust the management of public performance rightcadlective
management societies and the reproduction right to publishers who are thereby able to exploit
it themselves.

It has to be recalled that if tmeanagement of the two rights for online uses is now starting to
be split it is largely down to th Commissioritself, which advisedights holders through the
2005Recommendation to grant mulérritory licenceswithout going through the network of
reciprocal representation agreemems indicated above, major music publishers, holding
mechanical ghts in huge repertoires, chose the way paved by the Recommendation.

In spite of this,collective management societiaad publishergan, in order to avoid the
commercial user having to negotiate separate licences for the rights in the same work,
aggregte in a single licence for these vksr the public performance rightyhich they
exerciseon a Communitywide basisunder the representation agreements in force with the
authors' societiesf Anglo-Saxon traditionthat manage public performance right, witte
mechanical reproduction righhat they manage under the agreements concluded by them
with the multinational publishers.

Such reaggregation of these two rights is an essential part of the efforts currently developed
by right holders to find the apgrdate solutions concerning licensing in online exploitation
(see 2.1.1 hereabove).

2.3The Aggregation of the Rights of Copyright Holders and Neighbouring Rights holders
in a Single Licence

In its Reflection Documentheé Commissiomootsthe idea of strealiming the parEuropean
and/or multiterritory licensing process by aggregating all the rightspyright and related
rights- into a single licencé®

However, authorsO societies consider it in the creatorOs best interest to keep the pmssibility
negotate and granicences separately from neighbouring rights holders

% page 16.
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If GESAC is not, in principle, opposed to the idea of aggregating authors and neighbouring
rights in the same license, as long as such process is implemented on a purely voluntary basis
- the Reflection Document acknowledges that common licences have been granted in the past
for certain exploitations, extending this practice to online exploitation would not be
appropriate and, as the Reflection Document itself concedes, would clatadé @omplexity.

This complexity is not limited to the distribution of the jointly collected revenue, which
would entail copyright and neighbouring rights holdeagreeing on t breakdown of
remunerationlt is also a matter of how to negotiate theftavith the user(s). It is difficult
enough for one rights holder alone to negotiate with a user, but it is certainly more difficult
when all rights holders are involved. Additionally, it should be pointed out that the business
practices of copyright ho&s (authors, composers and music publishers) and those of record
companies are very different, and it is therefore importanthieaihndependence thateators

have in negotiating clearances maintained

Finally, it should not be forgotten that sepema of rights has existed for a long time in

traditional exploitations, such as radio or TV broadcasts, without impeding the development
of these services. There is no reason why this should be different in the online sphere.

2.4The Improvement of Ownershapd Licence Information

The Commission suggests improving information on the ownership of rights and licEnsing.
Two options are considered by the Commission, the creation of a central repository, or the
obligation for collective management societiesntake available a list of their repertoire.

GESAC supports the principle of improving access to ownership and licence information. In
fact, authors' societies already provide copious information on the content of the repertoire
that they manage.

However, it must be taken into account that, as the Reflectimguiment indicatesany
initiative in this field should remain voluntary in order to comply with the international, rules
especially article 5.2 of the Berne Convention which provides that copyrigiecpom must

be exercisable without formalityhis is a fundamental point for GESAC. Notwithstanding
the need to make all the efforts in order to improve ownership and licence information, the
fact that a work is or not included in a repository, registatatabase of any kind cannot be a
condition for its copyright protection.

As regards the practicalities of any such initiative, Wiele issue is aboutow, andhow

much information should be giverGenerally, we share the views expressed by the forme
Commissioner for the Information Society, Mrs. Reding, in a speech given in Visby, Sweden,
when she said thats@ting up a central repository in the form of interconnected online
databases would be the best roGté

This is the approach followed by &otsO societies, which have been working for a long time
on these matters.

27
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8 V/iviane Reding, Bringing down walls and barriers in the digital wlriorities for the European Digital
Agenda, Visby/Gotland, 9 November 2009
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In 1994, under the auspices of CISAC, the Common Information System (CIS) was launched
to provideadvanced tools for electronic daachange between societies.thé heart of the

CIS project is a desiraot only to use the most advanced technology to streamline authors'
societies' business processes but wsophold the rights of creators in all repertoires in the
digital universe.

One of the biggest achievements of this itik@is CISNet. CISNet, which ispowered by
FastTrack is the information system that connects musical societies to onbearot
facilitate documentation sharing, data exchange and royalty distributsofull potential will
berealizedonceall of CISAC's members are connected to it. This goal was one of the driving
forces behind the Binding Resolutions for Musical Societiesgtaf technical requirements
relating to documentation and distribution practices of CISAC's members. In fact, thee of
Resolutions requires all musical societies belonging CISAC to contribute to and uBetCIS
Although the BindingResolutions have yet to enter into force, many societies have already
achieved compliancdn 2008, there were already over 38 million musiwakks from 59
contributing societies available through ENET,

With adoption of the Binding Resolutions expected for 2011 and implementation set to take
place over 2011 and 2012|S-Net is poised to become a truly global network.

Here is how it works:

29 Graph used with the kind permission of CISAC.
301swC stands for International Standard Work Code.
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and content users on the integration of ISWC into worldwide digital platforms. The progress
made with ISWC serves as an important precedertfother creative standartfs.

Moreover a working group that includes SACEM, PRS, STIM, EMI and UNIVERSAL has
beenset up under the Roundtable initiated by M¢soesto work on the issue of developing
information

Any policy action on this subject stld therefore wait for the outcome of said discussions
and should in any case take into account the initiatives undertaken by authorsO societies in this
flied.

3. Consumer Access: Exceptions and Limitations, Orphan and ©fsPrint Works
and User Generate@reated Content

3.1Harmonization of Exceptions and Limitations

The Reflection Document suggests that further harmonization as regards copyright exceptions
and limitations may be need&d.

As indicated in our submission to the consultation launched by #enGtaper on Copyright

in the Knowledge Economy, GESAC opposes angpening of the 2001 Directive, which
could lead to an extension of the scope of the current exceptions (or the inclusion of new
ones), as well as making them mandatory.

At the time ofthe adoption of the Directive, it was decided that not each aspect of the
copyright exceptions had to be harmonised, giving Member States some room of manoeuvre.
We believe that this proportionate approach is still valid and that the balance achieved by th
Directive between the protection of rights holdersO interests and those of Society remains
appropriate

Moreover, calls from certain stakeholders for aopening of the Directive and a-re

examination of its list of exceptions often hide an aim to eidgalise certain acts that today
qualify as piracy or to allow the setting up of certaingoofit services without remunerating
rights holders for the use of their works.

3.2Extended Collective Licensing for Orphan Works

The Reflection Document mootsethdea of introducing a system of extended collective
licensing for orphan work¥.

GESAC would be very supportive of such a system. An extended collective licensing system,
in combination with an adequate set of criteria on diligent search, would acheeveght
balance between the needs of users of orphan works and the needs of rights holders

31 More information on CIS\et, ISWC and other initiatives, in which CISAC is involved, can be found at
CISACOs 2008 Annual Report.

%2 page 15.

¥ page 14.
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As regards the diligent seardhge Sector Specific Guidelines on Due Diligence Criteria for
Orphan Worksthat were agreed upon amongst stakeholders througMéhsorandum of
Understanding on Orphan Workgives a very solid base, providing Member States with
sufficient guidance on this issue.

Concerning the introduction of extended collective licensing system, it would bring along a
number of positive effects:

- It would give users the certainty that they are using works in full respect of copyright
rules;

- It also would give them the certainty that they will not have to deal in the future with
copyright claims;

- It would give the author of an orphan work the pasigiito claim royalties from the
collective management society;

- It would keep the same value for works, irrespective of them being orphaned or out
of-print or not;

Additionally, the point also has to be made that collective management largely precludes
works becoming orphaned. The number of orphan musical works, for example, is very small
because almost the entire repertoire is managed collectively by authors' societies. Extended
collective management will contribute to authors having an additional imeeot register

their works with their collective management societies.

Also, Collective management societies are best placed to find the holders of rights in orphan
works, not least thanks to the databases they keep.

3.3User Created/Generated ContentdaWeb 2.0 Services

User Created Content (UCC) is another important issue raised in the Reflection Document
where it is stated that the Commission often receives request of citizens who wish to comply
with copyright rules when using Web 2.0 services.

GESAC welcomes that the Commission is willing to clarify citizensO doubts as regards
copyright. The Reflection Document states that consumers are often bewildered by the
complexity of the CommissionOs respdfisthe Document, however, does not enter into the
details of such response, but in the past, the Commission has suggested that clearing copyright
in the field of Web 2.0 services was the consumersO responsibility. This view is expressed in
the post i2010 Questionnaire, for example.

In GESAC's opinion aystem based on the need for the consumer using the services provided
by a Web 2.0 platform to clear rights is inappropriate and based on a wrong understanding of
the situation.

It has to be recalled first that copyright laws do not prevent consumersugiom copyright
protected content within tireprivate spherelf that use implies a reproduction, the latter is
subject only to the private copying compensation provided by the national law according to
article 5.2.b) of Directive 2001/29/EC of 22 May(40on the harmonisation of certain aspects

% page 10.
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of copyright and related rights in the information socfétyThis freedom allows the
consumer tausein his or her private sphemopyright protected contentvithout any need
whatsoever to clear rights. Therefpas regards uses in the private sphere, the only possible
increasedreedom offlexibility that could be introduced would be an extension of the private
copying exception (and thus of private copying compensation schemes) to those countries
where this egeption does not exist.

As regardghe upload by consumers obpyright protected contetts Web 2.0 serviceand

its subsequent making available, this would exdbedrivaé sphere of the consumaén.this
case, ti is the responsibility of the providef said service (and not of the consumer) to clear
the public communication and reproductiights

Indeed, the purpose and activity of such services, which are voluntarily and completely
construed and organized to fulfil these objectives in the mfisieet way, is to communicate
protected content on their own brand and to realize and maximise commercial, essentially
advertising, receipts.

Consequently, contrary to what has been supported by Web 2.0 service providers, the task to
clear the public comunication and reproduction rightsecessary in order that their services
comply with copyright laws is their responsibility as commercial operators of a public
communication service.

It should be pointed out that the claim by certain Web 2.0 operattrshiiir activities are
covered by article 14 of the-Eommerce Directive is totally unjustifi€d.This provision,
discussed and adopted when Web 2.0 services did not exist yet, was never meant to cover
Web 2.0 services providers whose activity goes beybasting content uploaded by
consumergandmainly consists in organising the public communication of such content.

Therefore, the temptation to make copyright laws more flexible to facilitate the clearing of

rights by eneconsumers taise existing contenshould be avoided, while the appropriate
licenses should be applied for by Web 2.0 service providers themselves.

4. The Protection of Rights Holders

The Reflection Document states rightly on the starting page toatyyht is the basis for
creativityO ad @ne of the cornerstones of EuropeOs cultural heritage and of a culturally
diverse and economically vibrant creative content seotor

However, as indicated above, GESAC is disappointed with the Reflection DocumentOs
proposals regarding the protectiofi ghts holders. Indeed the Commission seems to
consider thait is in rights holdersO interestsat online servicesshould be developednd,
consequently, thaimply encouraginghat development i€noughin and of itself to protect

rights holders.

35 GESAC recalls that the private copying egtion has not been implemented in all the EU Member States and
that a private copying compensation scheme does not exists in all countries where such exception has been
introduced.

% Directive 20/31/EC of 8 June 2000 on certain legal aspects of infomrsdimiety services, in particular
electronic commerce, in the Internal Market.
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GESAC totally supports the Commission's policy to encourage the development of online
services, but propecopyright enforcement on the Internet should be part of that policy,
securing further development of legal online services.

As the Reflection Docunm points out, illegal downloads on a large scale do jeopardize the
development of legal offers of online content. In fact, in our vidw, host important
obstacls to the development of new online content services are piracy and other forms of
unlawful wses.

Consequently, it is regretful that the Reflection Document does not really raise this issue,
notably when the Commission itself, in the Communication on Creative Content Online in the
Single Market, had identified piracy as one of the fourZomtial challenges whichmerit

action at EUlevel.

In fact, the Communication on Creative Content Online in the Single Market statedThat:

fight against online piracy involves a number of complementary elements: (1) developing
legal offers; (2) educationahitiatives; (3) enforcement of legal rights; (4) seeking improved
cooperation from Internet Service Providers (ISPs) in stopping dissemination of infringing
content.O

The Reflection Document limits its analysis to the development of legal offers andiatoes
address the rest of the elements raised in the Communication.

4.1The Lack of Proposals as Regards Copyright Enforcement in the Internet

While the legal offer of online music services may always be improved, it is undisputable that
a sufficiently wide ad diverse offer of legal services is already available in most EU
countries. This offer is bigger and cheaper than anything that was ever available in the offline
world. Legal online services make available a rmitlion-song offer, far more than what i
available in the biggest record stores, and at prices that are more competitive than those of
CDs.

According to the websitevww.pro-music.orqg they are at least 24 legal services of online
music in the UK.

There are payperdownload services (e.g.: iTunes, Amazon, Bleep, Tesco, etc.) with different
pricing policies. The price for individual songs ranges from 29p to 80p. The consumer also
has a choice as regards the sound quality of the songs (MP3 and WA\§ eegheds the

song being DRMree or not.

There are subscription services with free streaming and limited permanent downloads (with or
without DRMs) per month (e.g. eMusic, Napster and SkySongs). There are free
advertisemenbased streaming services amfdliéional premium options, such as commercial

free streaming and downloads (e.g. Spotify, We7). There are evgoualaneat services
bundled to goods or services. These services, such as Nokia Comes with Music, allow
consumers who purchase a mobile ghavith this option to make an unlimited number of
permanent downloads during one year for free. Virgin Media, on the other hand, is about to
launch service, which will be bundled to Internet subscriptions.
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In spite of all this increasing choice, the Ewap Information Technology Observatory
estimates that there will be over 9.8 billion illegal downloads of music files in 2009 in the UK
alone®” That is an increase of 22.5% from 2008. In 2010 the EITO estimates that illegal
downloads will reach 11.3 billig a 15.3% increase.

The situation is similar in other European markets. France, for example, has a similar choice
of legal offers, which includes some of the same services available in the UK (e.g.: iTunes,
Amazon, eMusic, Spotify, Nokia Comes with Mys#tc.) and some created in France (e.g.:
Deezer, Fnac, Virgin Mega, Neuf Musique, Orange Music). The offer is therefore quite
substantial there, too. Germany also has a wide array of legal services that consumers can
choose from, again with services awmbie in other Member States (e.g.: iTunes, Amazon,
eMusic, Spotify, Nokia Comes with Music, Deezer, etc.) and servicagpset Germany

(e.g.: Finetunes, Freenet, AOL Musik, MagixMbbile, etc).

However, there, too, the number of illegal downloads maisceased to increase. EITO
estimates that in France, there will be 7.7 billion illegal downloads of music files in 2009, an
18.5% increase from 2008 (8.9 billion in 2010, an increase of 15.6%). The estimates for
Germany are equally dramatic: 11.4 billidlegal downloads in 2009 (22.6% increase from
2008) and 13.2 billion in 2010 (15.8% increase over 2609).

The situation is similar in other European countries, where illegal downloads outnumber legal
ones by 20 to 1 on average. In countries like Sgamexample, legal downloads of music
files account for just 0.1% of total downloads.

This situation is not only detrimental for rights holdevkisic serviceswhich do take out
licences need to operate without the unfair competition of illegal fe®ss to music.

There is therefore clear evidence that the provision of legal services alone will not reverse the
situation and that adequate copyright protection is indispensable.

GESAC is therefore puzzled that enforcement of copyright in the Internet isnot
considered one of the main challenges listed in the Reflection Document ahdt no EU
action to improve enforcements suggested.

GESAC believes that aociety in which copyright is adequately protected provides for the
necessary incentives for nkat operators to develop sustainable services that satisfy
consumer demands. Such a framework would allow for the currently niche market of
legitimate online content services to grow exponentially, increasing the content available,
reducing the costs of méce providers thanks to increased economies of scale, and thus
increasing accessibility for the consumer. Like in any other field of business, the lack of
protection of property rights (including intellectual property) and investment reduces the
incentives to enter the market and for the market to develop itself and reach its full potential
both at national and paBuropean levels.

37 European Information Tehcnology Observatory, 2006 Yearbook.

3 please note that EITOOs estimates were made before the adoption of the HADOPI Law. The application of this
law could provoke a decrease of the figures for France. The same could happen if the UK finally adopts
legislation to facilitate copyright enforcement in the Internet.
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GESAC understands that enforcement of copyright in the Internet is a controversial issue with
heated debates both at natbmnd EU level. However, this issue absolutely needs to be
addressed and it is the duty of the new Commission to fulfil its responsibilities about it.

4.2 Collaboration with ISPs

The Reflection Document includes one point on ISP collaborétibat this colboration is
limited to providing more options for rights holders to develop new business models.

In some EU countries, ISPs already act as online content providers, bundling the provision of
broadband access to music downloads or television progrdnssisTthe case in the UK with

Virgin Media and its soocio-belaunched service, Denmark with TDC or France and other
EU countries with IP television services. These initiatives are indeed licensed by authorsO
societies, as they are always ready to gri@entes to facilitate the sep of any business
model that generates an adequate income for their members.

However, ISPs also have a role to play in discouraging customers from infringement and
stopping the dissemination of infringing contenttlas Conmunication on Creative Content
Onlinerightly points out.

It cannot be disputed thahiging access to music and audiovisual content usingsBféRare

is an incentive to consumers to subscribe to high speed and expensive Internet access and
consequenthgenerates a huge amount of income for ISPs, while in many cases resulting in
copyright infringementsHowever ISPsalso have a strong interest the normalization of

their businesses and of the transactions of their subscribers.

Moreover, ISPs are inkey position to provide information to consumers on copyright and to
take measures to prevent or terminate copyright infringements by their subscribers.

In those circumstances the liability limitation granted by article 12 of the 28D0nfimerce
Directive has become obsolete and needs a review.

In this framework GESAC welcomes the creation of the Working Group on lllegal Up and
Downloading, which is chaired by the Head of Directorate D (Knowligged Economy)

of DG MARKT, Mrs. Margot Frshlinger and hep that this initiative will bring positive
results, in parallel with similar discussions developed at national level in several Member
States (e.g.: France, UK, Spain, etc.).

GESAC wishes finally to emphasize that those discussions made clear thataryolunt
agreements are difficult to achieve or ineffective and that the intervention of public
authorities, in those conditions, appear necessary.

39 page20.
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4 3 Alternative Forms of Remuneration for Rights Holders

The Reflection Document raises the issue of introdueltgrnative forms of remuneration,
which would either exist alongside traditional copyright licensing or replace such licensing
between rights holders and users altogether.

It brings up the idea that ISPs would owe rights holders compensation forapassuctions
and dissemination of copyright protected works undertaken by their customers.

The Reflection Document refers to a proposal made by GESAC member, SACEM, on this
issue, and the latter wishes to clarify the following:

- This proposal has to beomsidered in the context of the current French legal
framework and the recent adoption of the HADOPI law with the intention to improve
copyright enforcement in the Internet;

- This proposal should not be considered asaharnative form of remuneration,
SACEM being not advocatingfor file sharing between private individuals being
legalised through an Internet flat fee scheme but claiming compensation for rights
holders for file sharingemainingillegal butwhich cannot be policed, regulated and
controlled

- Such compensation being calculated in consideration of the level of copyright
infringements in the Internet and adapted in consideration of the evolution of such
level, wouldbe a further incentive for ISPs to do their best to reduce illegal up and
downloading as much as possible.

4 4Extended or Mandatory Collective Management for the Making Available Right and
an Additional Right to Equitable Remuneration for Online Uses

The Reflection Document suggests as an additional way of improving the protediigint®of
holders to introduce an extended or mandatory collective management system for the
administration of the making available right of authors and performers and the provision of an
additional unwaivable right to equitable remuneration for the makirajladle right of
authors and performef$.

The Reflection Document does not indicate clearly if these two proposals have to be
addressed separately or if it is one single proposal consisting of two elements that go hand in
hand.

GESAC is prepared to caitiute to the discussions that the Commission would organize
concerning the introduction of an extended or mandatory collective management system for
the making available right.

As regards the second proposal, GESAC is not sure to understand clearlsadtiealp
implications that such an unwaivable right would bring for authors as the existence of the
exclusive rights recognized to authors already provides them with the power to secure an
adequate income from legitimate operators. That notwithstandinAGHs here again

“Opage 19.
“1 page 20.
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prepared to contribute to the discussions that the Commission would wish to organize on such
topic.

4 5Governance and Transparency of Collective Management Societies

The Reflection Document also suggests that measures on governancenapdreérecy of
collective management organisations be introddted.

We would like to point out that many of the issues concerning governance and transparency
have already been addressed at Community level.

The 2005 Recommendation already addresses mangtagpegovernance and transparency,
such as entrustment of rights, information on repertoire, deductions, equitable distribution of
royalties, representation in the decision making process and accountability.

Moreover, DG Competition has also dealt witlattars regardingestrictions to become a
member or to exercise membersO rights witbiilactingsociety particularlyon the grounds
of nationality as well as to thpossibility oflimiting the management of all or certain rights,
in order to entrusthem to a differentollecting society or to manage them directljhe
existing casdéaw on this matter are the GEMA |, GEMAY] the Phil Collins cagéand the
Daft Punk case$.

In addition authorsO societies hamade important efforts of selégulaton on this matter.

The GESAC b ICMP Common Declaration, for examplepntains clear rules on the
possibility of music publishers to become members anghtticipate to the decisiemaking
processwithin the society.This Common Declaration contains alspecific provisions
allowing rights holders not to entrust their rights to collecting societies concerning online
interactive and nointeractive exploitations.

Author societies member of CISABoadopted in 2007 the Professional Rules for Musical
Scaieties and in 2009 the Professional Rules for Dramatic, Literary and Audiovisual
Societies. These documents set minimum quality standards on governance and membership,
transparency, licensing, collections, documentation and distribution. The Profestibesl

also include provisions for the settlement of disputes between authorsO societfesrand
members or sister societies.

42 page 20.

43 Commission Decision of 2 July 1972 (IV/26.76GEMA). 72/268/CEE.
“ECJ of 20 Octobet993, C 92/ 92 and C 326/ 92, ECR 1993, 5B#%il Collins
45 COMP/37.219 Banghalter & de Homem Christo / SACEM.
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ANNEX |

Collective CrossBorder Management of Online Rights:
Historical Background

As indicated in Point 2.1.1, licences for the world repertoire for triititory Dworldwide in

fact D exploitations were available until 2004 and European authorsO societies were in a
position to act as orgtopshops for these licenses. This was possible thanks to the system of
reciprocal representation agreements between authorsO stictiesl been timely adjusted

to the digital environmerthrough the Santiago and Barcelona agreements.

In fact, this was not the first time that reciprocal representation agreements were adapted to
exploitations that had an international dimension. 18718uthorsO Societies concluded the
Sydney agreement providing amendments to their reciprocal representation agreements to
deal with satellite broadcasting. Those amendments provided that when the satellite footprint
covered several countries, the repréggon rights conferred in the representation agreement

to the society located in the country where the uplink of the signal took place would be valid
for all the countries within the footprint of the satellite. Authors® Societies, by introducing
these amedments in their bilateral agreements, actively promoted the grant of- multi
territorial licenses covering the world repertoire.

The Santiago and Barcelona agreements followed the same approach. The authorsO society of
the country where the online contgmbvider had its economic residence was in a position to
grant a license covering its repertoire and the repertoire of its sister sdDietipgactice the

world repertoireDfor a worldwide online exploitation (authority allocation clause).

o The NonrAcceptance of the Santiago and Barcelona Agreements

The first intervention by the Commission in the field of cfbseder management of online
rights happened in 2004, when it did not clear the Santiago and Barcgieeanantsin fact,

DG COMP expresseits concerns that the authority allocation clause included in the Santiago
and Barcelona agreements would be contrary to competition rules. DG COMP applied a
policy in line with the Simulcasting €ision*® which dealt with the licensing of Internet
simulcasting exploitations by collective management organizations of phonogram producers.

AuthorsO societies considered the authority allocation clause to be a fundamental part of the
agreements, without which there would be a risk of race to the bottomfts, teince users

would be in a position to formshop looking for the cheapest license and the weakest legal
framework. As the Commission rightly put it in a different initiative, the Communication on
Creative Content Onling (icensing system that ressilin a ‘race to the bottom' on licensing

rates that apply for online services, would be highly detrimental to the livelihood of musical

¢ Commission Deision of 8 October 2002 (Case No COMP/C2/38.814FP1 OSimulcasting®) 2003/300/EC.
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writers and composers, the survival of collecting societies and, in consequence, cultural
diversity’

In those circuratances, the Santiago and Barcelona agreements were not extended beyond
their expiration date of 31December 2004. After that date, authorsO societies were only able
to grant licenses covering the world repertoire for online exploitations limited tdeiviiory

of activity or licenses for worldwide online exploitations, but limited to the societyOs own
repertoire.

0 The 2005 Recommendation

At the beginning of 2005, authorsO societies started to work on a model that would again
allow for them to granlicenses of the world repertoire for metiirritory online exploitations.

The idea was to find a model that would avoid a race to the bottom of tariffs and that would,
at the same time, address DG COMPOs concerns.

However, in October 2005, DG MARKT issth the 2005 Recommendation on Collective
CrossBorder Management of Copyright and Related Rights for Legitimate Online Music
Service&® (the 2005 Recommendation).

The intention of the Commission was to encourageltterritorial licensing in order to
enhance greater legal certainty to commercial users in relation to their activity and to foster
the development of legitimate online services, increasing, in turn, the revenue stream for
right-holdersd°

DG MARKTOs approach departed from what had beenatigian of decades of collective
management of rights. It proposed a model in which rights holders would giwgideU
licenses directly to online users for their own repertoire without including such repertoire into
the network of reciprocal representatiagreements, thus without recourse to other sister
societies acting as intermediariéss indicated in its Impact Assessment, the Commission
wanted the market to move away from reciprocal representation agreememtedicted

that the market woulévolvein such a way that there would only belianiied amount of
(three or four) powerful CRMs for online licensingO.

The 2005 Recommendation therefore galear encouragement to the fragmentation of
repertoires.

The most significant outcome of the Recomuhtion was the withdrawal by the
international music publishersof their socalled AngleAmerican repertoires mechanical
rights from the traditional network of collecting societiasorder tolicense these rights
directly to userson a multiterritorial basis through the management oine or several

collecting societies chosen by them.

7 Staff Working Paper Accompanying the Communication on Creative Content Online in the Internal Market, p.
25.

8 Commission Recommendatiofi18 May 20050n collective croséorder management of copyright and

related rights for legitimate online musiervices(2005/737/EC).

9 Recital (8) of the Recommendation.

0 Commission Staff Working DocumeBtStudy on a Community Initiative on the CreBsrder Collective
Management of Copyright. Page 42.
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0 The CISAC Decisiont

Barely four months after the Recommendation was adopt&ESACOs sister umbrella
organization, CISAC, and its EEA affiliates received a Statemke@bgections from DG

COMP concerning, i.a., the network effects of reciprocal representation agreements as regards
public performance rights for Internet, satellite and cable explmitsti

In its Decision adopted on T6July 2008,the Commission consils as an anti competitive
concerted practice that authorsO socibties through reciprocal representation agreements,
the right to licence their repertoire to the domestic territory of the other contracting collecting
society. However,contrary to DGMARKTOs thesis, DG COMP made clear that it did not
Qall into question reciprocal representation agreemghisisOthe degree of participation of
each collecting society within this system3®nsequently, the Commission orders to
collecting societies toenegotiate on a purely bilateral basis their reciprocal representation
agreements’

It is noteworthy to observe thtte Decision states that authorsO societesai at liberty to
continue the current system of fixing royalties or to otherwise intedtiter modelsvhich
protect royalty paymen®.The DecisionOs aim is not tiadlitate a race to the bottom in
authors' royalty paymen@sbut to @ncourage competition on the level of administration fees
charged to the autho®

The bottom line is that since 2004, it has become unclear from copyright and
competition law perspective according to what rules authorsO societies should manage
their international representations. The result of these evolutions is an increased
complexity and cost in the negotition, licensing and administration of rights, and in
some cases uncertainty about the scope of the representation of rights.

*1 Commission Decision of 16 July 20084se COMP/C2/38.69BCISAC).

2 The Recommendation was adopted in October 2005 and DG COMP sent the Statement of Objections to
CISAC and its affiliates in January 2006.

*3 The Commission Decision on the CISAC case is under appeal before the European Court of Justice.
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