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	WORKING DOCUMENT OF 7 JULY 2005

FROM THE DIRECTORATE-GENERAL FOR THE INTERNAL MARKET

ON A COMMUNITY INITIATIVE ON THE CROSS-BORDER COLLECTIVE MANAGEMENT OF COPYRIGHT

GESAC’S PRELIMINARY COMMENTS




The Commission’s Directorate-General for the Internal Market (DG Markt) published a working document on a Community initiative on the cross-border collective management of copyright and related rights on 7 July. 

Interested parties have been given 3 weeks to send in their comments.

GESAC is surprised at and objects to such a very short deadline when: 1) the ramifications for all authors’ societies, and the collective management of copyright and related rights in Europe more generally, are so far-reaching, 2) the focus of this working document’s approach diverges radically from that taken in the Commission’s April 2004 Communication on rights management in the Internal Market, 3) no preliminary dialogue was held with authors’ societies, despite rights management being such a highly complex area. It should be added that in such a short period as 3 weeks, especially in the holiday season, it is impossible for authors’ societies to arrange a democratic procedure in which the representatives of various right owner groups would have a chance to comment on the EC document and discuss their position towards it. Since the EC is concerned about a purported lack of democracy and transparency in the collective management of copyright, what it should actually be doing is to allow authors’ societies a reasonable time in which to give their members the benefit of the greatest transparency and democracy possible.

It is of consequence to point out that GESAC groups together 34 of the biggest authors’ societies in the European Union, Norway and Switzerland, and so speaks for more than 500,000 authors and copyright owners in the fields of music, graphic and plastic arts, literary, dramatic and audiovisual works, as well as music publishers. More specifically, GESAC represents the entire European music repertoire
, and so its members are particularly directly affected by the DG Markt working document.

So short a deadline gives authors’ societies no opportunity to examine in-depth all the actual and potential ramifications of the proposals put forward in this document. All GESAC can do at this stage therefore, is to voice the main assessments, remarks, reservations and concerns called forth by these proposals. An Extraordinary General Meeting of GESAC’s members will be held in September specifically to discuss the issues raised in this working document, and so GESAC reserves the possibility of sending DG Markt a more detailed position after that.
GESAC first wishes to emphasize that its members have constantly been keen to support the development of online music services in Europe - which is in the interests of authors themselves, copyright exploiters, consumers and European economic growth in general – and as part of that, always tried to adapt the means by which authors’ societies licence the use of their repertoires, subject to preserving the fundamental interests of creators and their right holders.

Accordingly, authors’ societies themselves seized the agenda in 2000 by developing the Santiago agreement for public performance right, and the Barcelona agreement for mechanical reproduction right for this specific purpose. As the working document points out, the Competition Directorate-General took the view that the so-called “economic residence” clause - which was an essential condition of the agreements and designed to protect creators from the risks inherent in the “forum shopping” system advocated by some copyright exploiters – created issues with the rules of competition law.

In this regard, GESAC greatly welcomes the working document’s central focus on the need and concern to ensure that creators get effective protection in Europe for the exploitation of their works by online music services. This document rightly stresses that such protection can only be jeopardized if authors’ societies are forced into competition with one another by enabling users to engage in “forum shopping” between the different societies to get the most beneficial licensing conditions at the expense of right holders. It must be pointed out here that competition between societies vis-à-vis users would be diametrically at odds with the fiduciary duties that societies owe to their members.

This fact could form the basis of a constructive and productive dialogue between the Commission and authors’ societies with a view to introducing appropriate cross-border licensing arrangements that include what is good in and avoid the danger of the working document.

The problem is that this working document stems sometimes from a flawed understanding (point 1 of this document), and favours an option which, if taken up “as is”, harbours serious disadvantages (point 2 of this document), such that the definition and implementation of appropriate practical arrangements needs to be explored, which authors’ societies are already doing, and in respect of which they wish to strike up a constructive dialogue with the different Commission departments concerned (point 3 of this document).

Executive summary:

GESAC supports the general objective of DG Markt to « opening up of Europe’s large and mainly underexploited potential of growth in legitimate online services” and make works accessible. That is the very raison d’être of authors’ societies and the will of European authors.

However, options 2 and 3 mooted by the DG Markt working document do not, in their present form and without appropriate adaptation, offer satisfactory solutions for organizing an orchestrated system for the cross-border online licensing of musical works. 

Option 2, as the document itself recognises, is unacceptable in its present form because it will inherently undermine copyright in Europe. 

Option 3, to its credit, purports to have the aim of establishing a balanced regime which takes into account the need for creators to be protected in cross-border licensing, and contains some positive elements in this regard. But this option has a series of practical drawbacks in that it does not offer a single entry point, is apt to lead to organisational chaos in rights management in the EU, and a rise in piracy. Finally, this option may challenge the balance between rightholders at the expense of the weakest, and could upset cultural diversity.

Furthermore, the working document stems from a flawed understanding of the current situation of collective management by authors’ societies, which cannot but be reflected in the arguments underlying the proposed new management model and puts the need for a Community measure open to doubt: for example, the general principle in Europe is that authors are free to join the management society of their choice; scrutiny of the market shows that authors’ societies do distribute to foreign authors the royalties they are owed without discrimination compared to national authors. The working document makes also some comparisons between the US and the European markets which seem to be disputable, and does not take into account the fact that small online markets and national repertoires in the EU are viable and must be defended, 
Appropriate solutions that address the interests of all parties concerned must be looked at. A feasible model would be to give users having their economic residence in the EU/EEA the possibility of negotiating the grant of national, supranational, Europe-wide as well as worldwide online licences for the world repertoire with one or more societies of their choosing, on conditions that every authors’ society would have to undertake to comply with, and that would be specifically designed to prevent the “forum shopping” that is damaging to rightholders. These conditions, which obviously should be in full compliance with competition law, could notably relate to applicable rates/tariffs, agency fees, distribution rules, transparency, applicable law and jurisdiction, and action on illegal sites. In doing so, it is not thought advisable to totally move away from the system of reciprocal representation agreements, which has proven its value worldwide over decades, and stood the test of technical advances (cable, satellite etc).
GESAC and its member societies are offering to work with DG Internal Market on establishing such a framework, and are at its entire disposal for the purpose.

	1 - Observations on some of the working document’s basic assumptions



1.1 
The general principle in Europe is that authors are free to join the management society of their choice.
The working document’s basic premise is that rightholders are not free to join the society of their choice in Europe. 

But this is a mistaken claim as regards authors. They are entirely free to enter the society of their choosing within the EU, and to transfer to a different society. So, for example, STIM in Sweden includes 600 foreign authors and publishers, nearly 400 of whom are European; SACEM in France has 13767 foreign rightholder members, 4033 of whom are nationals of another EU Member State; etc.
The working document says that article 11 (ii) of the original 1974 version of the CISAC model agreements contained a clause making the membership of an authors' society by a right holder who is a member of another authors' society, or from a State in which another authors' society is established, subject to the latter society’s assent.

In fact the CISAC Executive Bureau and Board of Directors took the decision to drop this clause from the model reciprocal representation agreement in March 2004, which is therefore now inoperative.
Also, as far as GESAC is aware, this clause was never really enforced in practice, and remained purely notionally present in certain reciprocal representation agreements entered into between member societies in the EU, due to a failure to update the form of these older contracts, in particular when the States in which these societies are established joined the EU.

GESAC is obviously favourable to societies amending their contracts when necessary - which to the best of GESAC’s knowledge some have actually started or are preparing imminently to do – and is ready to do whatever it can in that regard. After consultation, CISAC has confirmed its intention to clarify as soon as possible Article 6 of the model reciprocal agreement in order to avoid further misunderstanding. Also, GESAC will consult its members as regards the expedient removal of Article 11(ii) in those contracts where it still is part of the text.
Changing society only involves following certain specific procedures, in particular observing minimum time delays, dictated by considerations of the efficient running of the society concerned
.

1.2 
Authors’ societies do distribute to foreign authors the royalties they are owed without discrimination compared to national authors.
1.2.1 
Non-discrimination on the grounds of nationality or residence is as much an obligation for management societies in the EU as any other operator.
The working document first asserts that the reciprocal agreements between societies make no provision for non-discriminatory distribution between domestic and foreign rightholders. This is a somewhat surprising statement. As applicable Community legislation places the same obligation on management societies in the EU as any other operator not to discriminate on the grounds of nationality or residence, there would seem to be no requirement to include an express obligation to comply with Community legislation. 
Discriminatory treatment as such is what must be penalized, and certainly not the failure to make provision for something that is in any event an obligation on societies per se.

Furthermore, as far as GESAC is aware, the collection and distribution rules and criteria as defined by the founding documents and general internal rules of societies in the EU, are absolutely identical and non-discriminatory regardless of the nationality of the works and authors concerned.

All said and done, the working document’s analyses and remarks seem to refer to the situation in regard to the collective management of performers’ rights, and are not applicable to copyright.

1.2.2 
The working document also complains about the variance between the amounts collected by collective management societies and those transferred to foreign rightholders through the agency of sister societies with which they have reciprocal agreements. But this differential is warranted quite simply by considerations that are not taken into account in the working document.

• 
First, authors’ societies pay most of the royalties owed to foreign authors directly to national sub-publishers

The fact is that remuneration for the use of foreign repertoires in a given country is not transferred exclusively through the sister societies. Part of it is paid to the national sub-publishers of the works concerned, who then send the royalties on to the foreign publishers (in the normal course of business after deducting their management commission agreed with the publisher) who in turn must remunerate the author directly.

But the royalties transferred to sub-publishers account for a substantial share of the royalties paid to foreign rightholders, in some cases even exceeding those transferred to foreign sister societies. In 2003, for example, the share transferred directly by SACEM/SDRM
 to French sub-publishers amounted to € 40,439,430 - more than was transferred to sister societies, thus showing a differential in excess of 100%, where the working document (note 30, page 26) states that sub-publishers estimate that approximately 60% of public performance royalties are channelled to the publishers via the network of local sub-publishers.
The specific case of British works in the field of mechanical reproduction rights must be pointed out: when a British work is exploited in France, for example, the full amount collected by SDRM in mechanical reproduction rights is transferred to the French sub-publisher.

So, no clear picture can be gained of the way in which foreign authors receive their music royalties without a detailed understanding of the publishing market and practises. 

· Furthermore, important foreign right holders sometimes are directly represented by the collecting society (something the working document does not acknowledge), since rightholders are free to join the society of their choosing for given territories, so that non-domestic royalty payments are part of the national distribution system, without having to pass through sister societies.
· Also, on the issue of the use of national repertoires, it must be pointed out that they are used in much greater proportions than indicated in the working document. Thus in Spain, according to the figure of the SGAE confirmed by the Spanish phonographic industry and a study of Media Control, more than 35 artists in the "top 50" are Spanish, while only one foreign artist features in the "top 20" albums sold in 2003.

In order to calculate the share of foreign repertoires on the territory of the four authors’ societies it cites, DG Markt refers to the data collected by CapGemini for a survey commissioned from it by BUMA-STEMRA in 2004.

But the report on that survey clearly states that CapGemini assessed share of foreign repertoires using the statistics drawn up by IFPI on each market for the recording industry alone. However, it is important to point out in this connection that music copyright collection accounts for only part of the total royalties collected by authors’ societies, and that proportionate use of the national repertoire in this sector is not necessarily the same as in the other copyright collection areas. 
As an example, the recorded music royalties collected by SACEM account for less than 25% of its aggregate collections, whereas royalty collections from the audio-visual media (radio and television) and the so-called general rights sector (places with sound broadcasting systems, dances, concerts, shops, etc.) relate to the national repertoire in much higher proportions than those cited in the CapGemini study document. In Denmark, the independent phonographic companies exploit a repertory mainly national, and for broadcasting, concerts live etc... the national repertory is mainly used.
In addition, as opposed to what the working paper affirms, the tendency is in certain countries with an increase in the use of the national repertory compared to the foreign repertory. The CapGemini report (page 20) reveals that the national repertoire in France during 1998-2002 went up from 43 to 59%.  This may explain why the foreign repertoire distribution is lagging behind. 

· Also, before distributing money to non-domestic CRMs, costs of course will have to be deducted; in some cases there are also social and cultural deductions.    
· Finally, there is one basic difference between the markets in the US and Europe:  In Europe we have several national or regional music markets with their own repertoires and audiences.  Unlike the American or Japanese markets, there is not really a uniform market for musical works in the EU apart from for American and Anglophones works. There are indeed – as DG Markt mentions by referring to linguistic areas of cultural exchange (page 38) – within the EU a number of markets delimited by language areas, the works for which do not circulate widely outside them. The only way to get an accurate picture of the repertoires used in the different EU states, therefore, is through detailed, forensic analyses of the different national situations.

1.2.3 
The working paper makes state of certain erroneous figures concerning the distribution of the rights to the foreign authors. 

By way of example, for Spain, in 2004, according to the figures of the SGAE, rights' distributed to the foreign authors amounted to 26% and not 7.46% as indicated in table 3 of the working paper. In addition, the rights distributed for the non national repertories represented more than 53%, thus corresponding to the place of the foreign repertory on the Spanish market, which constitutes 53% of the market indeed.

A word must also be said about the situation of societies not included in the working document study, like the Swedish society STIM which, in 2004, transferred 69% of royalties collected to foreign rightholders; or the Danish society KODA which distributed more than 60% of its total collection revenues to foreign right holders in the same year.

Finally, GESAC regrets DG Markt’s claim about societies’ alleged lack of transparency standing in the way of getting figures on the revenues distributed, because GESAC has never raised difficulties in response to requests for information from Commission departments, and is more than willing to provide the Commission with information on this point.

1.3 
The clauses in reciprocal representation agreements designed to ensure that the mandated society is free to carry out its mandate as it sees most fit are not exclusivity clauses.
The working document refers to a clause in the CISAC and BIEM model agreements by which, throughout the duration of the contract between two societies, each agrees to refrain from any intervention in the other’s territory in the exercise of the mandate it has granted to its sister society.

DG Markt describes this as an exclusivity clause, which is incorrect.

This is because this kind of provision is a part of reciprocal representation agreements by which societies mandate one another on a purely non-exclusive basis, each society thereby remaining free to grant licences directly on the other party’s territory for its own repertoire.

The sole purpose of the clause referred to in the working document is to provide that the mandated society is free to exercise the mandate in the way it deems most fitting subject to compliance with the provisions of the reciprocal representation agreement; in no sense does it restrict the mandating society’s freedom to grant licences on the terms set by it outside the non-exclusive mandate it has granted to its counterpart society. 

1.4 
Small online markets are viable and must be defended.
As pointed out earlier (1.2.2 in fine), there are in Europe a number of markets delimited by language areas, the works for which do not circulate widely outside them; that is why the reality of the music market is not “supranational”. Realistically, small linguistic and cultural areas will never be “Pan European” by definition. 

That said, and contrary to the working document’s implication, “small” online markets are wholly viable, economically and in terms of creativity (see also below, point 2.1 on the specific characteristics of national markets, page 11). Finland is a good case in point, where the national repertoire holds a 50% market share. In this country, services like iTunes Music Store, Microsoft’s MSN Service or Free Record Shop, for example, have been specifically adapted to Finnish consumer tastes, especially their linguistic and cultural preferences. The same applies to content providers like NRJ.

The working document completely disregards this reality, but instead choose to try to play up the alleged weaknesses of small markets. To this extent, the working document arguably cannot be easily reconciled with the EU’s objectives of cultural diversity, as upheld and promoted in particular through the Culture 2000 programme, or in connection with recent UNESCO work on the Convention on cultural diversity to which the Commission gave very active input.

1.5 
Observations on certain economic data appearing in the working paper.
The working paper puts forward certain given quantified tending to show that the services of distribution of music on line are more developed on the American market than on the European market.

It is to be regretted first of all that the working paper is based on a study whose final figures will not be published before next autumn
.

It will be noted moreover that other studies reveal variations less important than those suggested in the working document. Thus, according to estimates' published by "Understanding and Solutions" in 2005, the delay taken in Europe on the market of the distribution of the music on line compared to the USA would tend to be reduced considerably, to reach in 2008 a market of 867 million € Against 1006 million € in the USA, and to exceed the latter in 2010 (1593 against 1416). Jupiter studies of October 2004, Forrester of February 2005 and PricewaterhouseCoopers in July 2005
 , seem to confirm that the differences between the market of the musical distribution on line in the USA and in the EU are less important than those underlined by the working document.

The characteristic of the market of the mobiles, which is covered neither by the Rightscom study nor by the working document of the Commission (and therefore is not affected by the options presented by DG Markt) should also be quoted: indeed this market is recognized to be one with a future with regard to the use of the music, and according to figures published by "Understanding and Solutions", it represents 200 million dollars in the USA against 700 million € in the EU in 2004, although the collective management bodies are the same in this sphere as in the online environment. 
In addition, certain objective factors that are completely independent of the collective management societies, and explain why the services on line first of all developed more quickly in the United States
: 
· a great number of areas in Europe are still badly served and have difficulties in reach Internet with high flow; the EU experiences a slower development of broad band compared to the USA;

· the legal framework of the electronic services of communications came into effect in the EU only in July 2003, which could until slowing down competition there on the markets of the electronic communications;

· record labels have sometimes been reluctant to offer their recordings to online music services out of fear of piracy, whereas authors’ societies have never refused to grant copyright clearance to anyone ; 
· the rate of penetration of Internet domestic audio equipment is appreciably weaker in Europe (at the end of 2004: 8% in Europe against 11% in the USA; projection for 2008: 30 and 43%);

· the large phonographic companies have their registered office in the USA, and it is naturally that they "test" the American market on line before the EU market.




Finally, it is to be observed that 60 % approximately royalties collected in the world are generated by authors’ societies of the EU, which, instead of making these societies obstacles to the emergence of services on line, would tend on the contrary to prove their effectiveness.

==> The first conclusion that must be drawn is that the working document stems from a flawed understanding of the current situation of collective management by authors’ societies, which cannot but be reflected in the arguments underlying the proposed new management model and puts the need for a Community measure open to doubt.
	2 – Obstacles to the working document’s preferred option




The working document proposes addressing the current situation - the extent of which needs to be properly assessed (2.1) - by exploring options (2.2 and 2.3), of which the one that it privileges presents big obstacles to its feasibility (2.3). 

2.1 
The situation today: each authors’ society represents the entire copyrighted world music repertoire through reciprocal representation agreements. 

These bilateral agreements enable users to easily and economically acquire the licences they need, and give them the benefit of real legal certainty as to the scope of the licences they obtain from societies, because they can get clearance for the copyrighted world repertoire from a single society.

As the working document observes, with regard to the specific conditions of exploitation of musical works, authors’ societies limited the mandates given to each other to each society’s respective territory of exercise, such that each society could give clearance for the repertoires of the others only on its own territory of exercise.

But this territorial limitation has never prevented authors’ societies from adapting their reciprocal representation agreements when it was felt appropriate to improve the efficiency of clearance procedures for users.

So, all European authors’ societies have long been able to provide cross-border clearance for satellite broadcasting
.

We could also mention that the Finnish society Teosto, for example, signed, jointly with NCB for mechanical rights, an agreement with Nokia for the mobile phone use of the world music repertoire by mobile telephony in the European and some non-European territories.
Likewise, for online music usages, authors’ societies had been mindful from the beginning of the problem created by the fact that, while their licences certainly covered the world repertoire, content providers would have to get those licences from each society on whose territory they wished to carry out their activity (or that managed the repertoires they wished to use) in order to be able to carry out their activity.

So, in September 2000, authors’ societies developed a model that enabled users to get a world licence for the world repertoire from a single society (the so-called Santiago and Barcelona agreements)
, thereby addressing the issues raised in the working document.
Various licences were granted under these agreements, with different categories of copyright exploiters, webcasters and on-demand music providers alike. The Santiago and Barcelona agreements were operational across at least 90% of the market.
The Santiago and Barcelona Agreements were notified in good faith to DG Competition. They had been concluded, after a series of extensions, for a period expiring on 31 December 2004. The signatory societies to these Agreements chose not to extend them further in 2005, because although never having been the subject of an official Commission decision, they were aware that the Commission was highly critical of the so-called “economic residence” clause in them, which was rightfully conceived by authors’ societies in order to prevent the risk of forum shopping. 

As a result today, therefore, authors’ societies are only able to give copyright exploiters clearance for the use of their own repertoire worldwide, and the world repertoire within the territory in which they carry on their own activity.

In the situation created by the Commission’s refusal to approve the Santiago and Barcelona agreements, multi-repertoire and multi-territorial copyright clearance cannot be granted in optimal conditions today
.
However, many services are operated within strictly national borders, so their operators can get the necessary copyright clearances from the local authors' society; ringtones are a specific case in point. 
In reality, music service providers are, in their majority, only interested in a license for one or a few territories.  The suggestion in the working document that the situation in the online world is dramatic is not correct.  Also in the online world the marketing and sales of music has different offers and demands in different territories. 

Usually a music service provider invests in localisation in order to create successful access to a local market. The costs involved are considerable.  Not only is it improbable that more than a limited number of markets will be serviced, also international music providers will often make use of local sub-distributors.  In doing so, they operate in a local contractual environment and the licensing by the local society fits perfectly in this scheme.  

In Finland, for example, all cross-border service providers - be it banking, insurances, groceries or any other product or service - have been compelled to adapt and localize their supply to meet the requirements of the Finnish consumer market. This goes as well for physical (retail outlets) and virtual (web stores etc.) presence. On the most superficial level it is a question of language, on more detailed levels a question of the know-how of local market and service culture etc. Any collective rights management society operating in Finland, and probably in every other Member State as well, will be faced with this fact.

All these factors are diluting the call for EU-wide licensing in practice, in so far as the needs square far more with the reality of relevant economic markets than that of a geographic and political area.  

According to the working document, one of the elementary conditions for the roll out of the online music market in Europe is the elimination of the danger of liability for copyright infringement in those territories in which the music service is accessible (see pages 6, 16, 19, 29 and 36, for instance).  If service providers do not want to obtain a license for the territory in which their services are accessible, that fact can easily be tackled technically just by blocking specific IP-addresses or by rejecting customers from those territories, which operators have done since the outset, indeed. 
It should be also underlined that the new services are often developed by "traditional" content providers (radio, TV, etc), which already have relations with the authors’ societies and need worldwide licences in so far as Europe-wide licences are irrelevant. 
Also, specific agreements can well be concluded between multiple authors’ societies on whose operating territories a copyright exploiter carries out its activity to enable one among them to give copyright clearance covering all the territories of exploitation concerned (e.g.: the GEMA-MCPS/PRS agreement for cross-border licensing of ringtones). 
Even where there may be a need to negotiate copyright clearances with several authors’ societies, this does not create difficulties that hold back the development of online music services, particularly those of the few major multinational operators. iTunes, for example, was able rapidly to negotiate with the French and British authors’ societies the licences it needed to legally launch its service on 15 June 2004 in France and Britain. Also in Germany, where a difference over the level of applicable remuneration led to GEMA and iTunes concluding an escrow agreement under the German Copyright Administration Act, a licence was immediately granted by GEMA to Apple enable it to launch its service on schedule. Moreover, since being launched in these three countries, iTunes has developed its service in various other European countries unimpeded by issues of copyright clearance from authors’ societies
.

Finally, the situation should be compared with the situation regarding related rights where, to the best of GESAC’s knowledge, the time needed for iTunes to negotiate the initial copyright clearances needed for its launch in June 2004 with record labels, that are not linked together within collective management organisations in this field, especially the independent labels, was in some cases quite protracted.

GESAC therefore takes issue with the working document’s subtext that it is the conditions of copyright management in Europe that are responsible for holding back the development of online services in the EU compared to the USA.

That said, GESAC is wholly favourable to searching for models that are capable of improving the conditions of copyright clearance for cross-border operators, as the Commission urges, provided such models do not undermine the protection of creators that authors’ societies’ are tasked with ensuring.

In that respect, both option 2 and option 3 as mooted in the working paper harbour a long series of difficulties which make them inapplicable in the form presented. 

2.2 
Option 2:
The model of online musical rights management described in option 2 puts authors’ societies into competition with one another with respect to users, who have the choice of which society in Europe to apply to for copyright clearance.

But the copyright and collective management situation is not harmonised in Europe.

Economic conditions, market sizes, standards of living, the respective importance of national creative endeavour, traditions in copyright protection, necessarily produce different national situations regarding legislation in force and conditions of remuneration.

Furthermore, the size, experience, resources, traditions, and management methods of European authors’ societies are often very different. 

Accordingly, putting collective management societies into competition with one another vis-à-vis users would realistically lead users to seek to benefit from the least robust copyright, the society that is weakest, least effective or least demanding in negotiating and enforcing the licensing requirements to secure the best conditions for a Europe-wide licence for the world repertoire in a market whose specific characteristic is that the most “appealing” “supplier” for the customer is actually the least effective. Such “forum shopping” is obviously unacceptable to rightholders, European and non-European alike.

Indeed, DG Markt recognises that this model strengthens the position of users, in particular the big international media, compared to that of rightholders, at the expense of the necessary balance between the different parties, and that it entails the risk of leading to a real reduction in rightholders’ incomes.

The working document refers to the agreements concluded by the collective management societies of sound recording producers’ rights concerning simulcasting and webcasting (excluding on demand services which, however, account for 80% of the online market). These agreements were approved by the Commission with a view to introducing competition between collective management societies for the benefit of users, competition limited, by applying the prevailing remuneration in the country of destination, to the costs of the services provided to users in issuing multi-repertoire and multi-territorial copyright clearance.
Apart from the scepticism with which the reality of competition in the management of rights by collective management societies that are all essentially controlled worldwide by 4 multinational groups may be approached, and about which, as the working document indicates, the Commission seems to have had little information from which to ascertain the reality and the operation of the model, GESAC wishes to emphasize the essential fact that whatever productivity gains authors’ societies may achieve must naturally benefit the right holders to whom they provide their services, for whose account they act, and who finance their operating costs, and not the users of their repertoires.

Accordingly, leaving copyright exploiters free to apply to multiple societies for copyright clearance for the same repertoire, presupposes fulfilling a certain number of conditions that, by introducing harmonised licensing requirements, will prevent users from taking advantage of the possibility of “forum shopping”. The freedom to go shopping around Europe for the “best” licensing agent, however, is not an elementary condition for the emergence of the European online music market for authors’ societies.
In not considering the introduction of such conditions, the working document rightly rejects option 2 in its present form.

GESAC wishes to emphasize again that, from this point of view, is believes that the working document represents a fundamental positive development.

2.3 
Option 3
Option 3 attempts to achieve different positive objectives: to create few access points for licenses, to the benefit of users, without the risks of “forum shopping”; favour the freedom of rights owners to chose their society, notably for the management of their online rights, and to minimise cost deductions and time delays between collection and distribution of royalties, to the benefit of right holders; to create a situation that stimulates societies to enhance transparency and accountability, to the benefit of right holders.

While there are no issues over these principles, however, this option falls foul of a number of obstacles that prevent it from being a satisfactory solution to the problem of cross-border clearances; the fact is that this option, not least because it is to break with the system of reciprocal representation agreements, would make copyright management substantially more complex and bureaucratic, a source of uncertainty in the law, and dos not solve users’ concerns.
Furthermore, option 3 may well have effects detrimental to authors, especially in countries with rare and unique languages and repertoires. Finally, some societies strongly believe that option 3 could upset the balance between authors’ societies and rightholders, and work against cultural diversity and consumer choice.

2.3.1 
Option 3 is not realistic
It could readily be imagined that the big multinational publishers with substantial technical and logistic resources, already accustomed to international management of their rights, might wish to concentrate their online rights in a large management body, which they might also seek to control. 

A very different scenario is likely, by contrast, for all other right holders: authors, composers, and independent publishers.

As mentioned earlier (point 1.1), the working document’s basic premise is that the reciprocal representation agreements between authors’ societies prevent right holders from joining the authors' society of their choice and that, were they free to choose, they would spontaneously join a small number of online rights management societies chosen for their effectiveness.

The reality is, however, that right holders are already free to enter the authors' society of their choice, but quite naturally join their national society for various reasons: trust built up over time, linguistic and cultural commonality, geographical closeness facilitating direct access to services, especially in the event of complaints, information meetings and general meetings, the possibility of election to the governing bodies of “their” society.

Moreover, joining a foreign society may well create unwished-for complications or changes in the tax or social security status of right holders.

A Community initiative will not per se do away with the reasons why right holders tend to stay with their local society, and most are likely to want to stay members of their current society rather than join a foreign organisation in which they will feel marginalised and overshadowed by a vast cosmopolitan mass. Indeed, the working document itself recognises (end of para. 4.11.3) that option 3 is only of real interest to authors whose works are exploited on a world scale. But these authors account only for a very slight minority of the members of authors’ societies.

“Small” right holders will be particularly disinclined to leave their society of origin in order to have their online rights managed by another large-scale management society as questions arise as to how their rights will be managed by the latest. In effect, large-scale management bodies – to which the working document seems to be committed – could be led, for profitability considerations, to actually finding themselves in competition with other management societies as managing a specific repertoire which they alone can offer, and will therefore find it in their interest to make their repertoire as appealing as possible by cutting their management costs and dropping internationally lesser-known works and authors whose administration entails costs but generates no revenues to cover them.

The risk, therefore, is of seeing a two-tier system come about for online licences in the EU, comprising large-scale management bodies and surviving traditional societies. Online service providers will therefore have to negotiate not only with the few large organizations that right holders have joined in order to have their online rights managed, but also with all the “local” authors’ societies in which many right holders will continue to place their confidence and which they will need in order to use the repertoire.

Operators could, however, try to palliate this situation by simply acquiring licences for the biggest repertoires, and ignoring most of the national repertoires. 

But that would run counter to the Lisbon objectives and the Member States and Commission’s commitment to promoting access to the Information Society for all, not to mention being prejudicial in every respect to cultural diversity. 

Furthermore, it would not address copyright exploiters’ real needs, and would run counter to the aim of legal certainty rightly sought by the working paper.

This is because users - like webcasters, for example - do not know in advance what they will be programming. They programme works according to demand, current trends, etc. Only licences that cover the entire repertoire allow them complete freedom and full play to their invention in this respect. 

Also, there tend to be multiple rightholders for the same work (author(s), composer(s), adaptor(s), or publisher(s)) who will not necessarily choose the same society to manage their online right.

To have the world repertoire, therefore, operators will need to negotiate with each European society. In other words, online rights acquisition will be a complex and protracted process. This will be highly detrimental to small operators in particular.

2.3.2 
Option 3 would make copyright management substantially more complex and bureaucratic.
In the highly unlikely event that all the right holders who are members of the authors’ societies of the 25 EU Member States were to join a small number of societies with authority to issue Europe-wide copyright clearance for the online exploitation of musical works, which would in all likelihood take years, option 3 would make copyright management substantially more complex and bureaucratic.

2.3.2.1 Option 3 involves all operators located in the 25 Member States who want to acquire a multi-territorial licence having to negotiate clearance with each authors' society that it authorized to grant it, most of whom are located in a different Member State to that in which the operator is located, and each in a different Member State.

There is no need to labour the point of the bureaucratic nature of such a system, which in the final analysis is not what copyright exploiters want, and will compel each authors’ societies to negotiate clearances with copyright exploiters who may be located in 24 foreign Member States, and copyright exploiters in the 25 EU Member States to negotiate clearances with multiple societies located in different states.

Authors’ societies explained to DG Competition at length at the time of notification of the Santiago agreements, the drawbacks entailed by the lack of geographical proximity between the licensor and licensee in the negotiation and management of clearances: it complicates negotiations due to the lack of common languages and culture, and the heterogeneousness of economic, legal and regulatory environments; it creates problems with the many different laws that would apply and courts with jurisdiction, according to the contracts entered into; it complicates compliance control of agreements concluded by the copyright exploiter, which entails having access to all his accounting records, and few are the cases where a control does not reveal an undervaluing of remunerations owed by the copyright exploiter; it complicates the bringing of whatever legal proceedings may be needed to stop an unlicensed use or enforce compliance with the conditions of a licence.

And all this remains true in the online environment, notwithstanding the ease of communication offered by the Internet. The Commission’s vision of the management of copyright and related rights given in recital 61 of the Simulcasting decision of 8 October 2002 – according to which management of the rights could be done remotely thanks to Internet - is a wholly idealized picture that bears no resemblance to reality.

As an example, the sector of the mobile telephony which, as said before, is a sector with a future as regards the use of the music, generally requires a specific local management: the procedure of subscription is done via a local area network, at the national level; the ringtones are obtained via a local supplier, a local connection and by the intermediary of a specific code; it is necessary to be a local subscriber with a local telephone line obtained from a local operator to be able to reach these services via a prefix and a code; finally, in certain Member States, an operator cannot carry on his activity that if it were recorded near a national authority (thus in Norway, it is necessary to pass by Br(nn(ysund Register Centre, which supposes in particular of speaking Norwegian).

Option 3 would complicate considerably the task that management societies have in controlling the use of their repertoire. So, for example, how could the Finnish authors’ society check whether its repertoire is used or not by a user located in Greece? Furthermore, should a contract exist, how would the Finnish society be able to ensure that its members’ rights were enforced, or have an order made by the Greek Courts enforced, given the high cost entailed in taking proceedings in the Greek courts? 

It is clear that one specific outcome of option 3 would be to increase the risk of piracy.
Finally, some EU Member States have compulsory arbitration machinery by which to resolve any disputes with users over the amounts of remuneration due. What will happen to these? Will they cease to apply to exploitations that take place on the territory of the State that has established them on the pretext that the copyright clearance was given by a foreign authors' society? Or will that authors’ society be compelled to argue the case for its remuneration in a foreign court operating in a legal system that it is unfamiliar with?

Indeed, DG Markt is so aware of the obstacles to option 3 in this respect that it seems to moot the possibility of the few societies that right holders would putatively join to manage their online rights using local societies as mandated agents.

But in that case, it is hard to see what point would really remain in a system whose essential attribute, compared to the reciprocal representation agreements, is purportedly to enable a direct relationship without intermediaries to be established between the authors' society that holds the rights and the copyright exploiter.

2.3.2.2
In addition to the problems of negotiation and control of compliance with licences, option 3 raises considerable difficulties with regard to documentation and the distribution of royalties, chief among them, by way of example:

• 
The process mooted by option 3 of encouraging each right holder to choose the society which will manage his online rights means asking the five or six hundred thousand members of EU authors’ societies to make an affirmative act of joining the society of their choice.

The physical organisation of this phase will require legal documents to be drawn up – in the various languages of the EU - which will be put to right holders and must be signed by them in order to ensure the necessary legal certainty. Obviously, this phase will elicit countless questions from right holders that societies will have to answer.

Assuming the costs incurred by this phase to be 50 euros per right holder, for example, (a highly conservative estimate), the aggregate costs of such an operation can be very approximately estimated at 25 million euros.

• 
As well as right holders choosing the society they judge best able to manage their online rights, the management societies that would have to cope with these new memberships would have to reconstitute the documentation on these new members’ existing works. For each right holder that decided to change society, the newly selected society would have to document the new member’s existing works, which is a particularly onerous undertaking.

Furthermore, a double declaration of the new works would have to be made for all right holders that chose to join one society for their online rights, and stay with another society for their offline rights.

On top of that, sweeping changes would be needed to the IPI international file, managed by the Swiss society SUISA, which contains all the information on right holders’ situations for the world repertoire.

· These difficulties will be compounded by the fact that the rights in each musical work are controlled by multiple rightholders – author(s), composer(s), arranger(s), publisher(s) - who may quite conceivably not necessarily choose to join and/or transfer to the same society. 
•
To fulfil its purposes, option 3 will have to produce a mass migration of right holders to the limited number of societies that the working document seems to propound. As indicated above, there is nothing to suggest that any such mass migration will happen, and it is more than likely that the natural tendency of right holders will be to stay loyal to their natural society of membership. For this movement to have any prospect of success, the receiving societies will have to deal with their new members in their national language, which will result in high costs for societies that have so far been essentially focused on homogeneous language areas.

•
Compounding this language obstacle will be the problem of transliteration for all works from countries that use a non-Latin alphabet (e.g., Greece). The re-documentation of works will be affected by this, increasing the sources of mistakes and misidentification.

2.3.2.3.
Oddly, the working document is completely silent on the management conditions of multiplicity of repertoires of non-European - especially American - societies: will their members have to become direct members of one of the large organizations that DG Markt wants brought into existence? Will these societies have to licence their repertoire directly to European content providers? Will they be authorised to mandate one of these large organizations? If so, will they have to choose just one, or can they have their repertoire simultaneously managed by several, or even all of them? What will happen about societies that have no exclusive rights, and who then will choose the qualified European society then: the author, the editor, the society?

2.3.3. Option 3 does not simplify the copyright clearance process for users
As pointed out above, the option 3 is likely to result in a two-tier system for online licences in the EU, comprising large-scale management bodies on the one hand, and the “traditional” societies on the other. Online service providers would therefore have to negotiate with all these societies. In other words, online rights acquisition will be a more complex, protracted, and costly process than today for the vast majority of them, and notably the webcasters and simulcasters which need worldwide licences.
This state of affairs is not what content providers want. What they actually want is quick and easy access to the world repertoire, to have the procedures on copyright clearance cut by limiting the number of contacts they have to deal with, and to benefit from real legal certainty about the scope of the licences they are granted. So, the EBU urged in particular the need for a “one-stop-shop” and licences covering the widest possible repertoire in its response to the Commission Communication on rights management in the internal market of 24 April 2004.

In reality, what ostensibly seems to address the wishes of a handful of multinationals (like iTunes, Sony Connect) which already have and will continue to have the means to deal with multiple authors’ societies established in many different countries, would turn into a nightmare scenario for the many smaller webcasters or service providers that by no means have such resources, and would overnight find themselves constrained to discontinue their operations, being unable to carry on broadcasting with the single licence they have at present. This windfall for a small number of multinationals would severely prejudice national operators and would be certain to continue strengthening the trend towards concentration and domination by a small number of multinational groups. Cultural diversity would lose out.

2.3.4
Option 3 could substantively upset the balance between authors’ societies 

2.3.4.1
The end result of option 3 is to concentrate online rights management in Europe in a small number of societies.

The result will be that “non-chosen” societies will be deprived of the resources which they could otherwise generate from their activity in this field of exploitation, and which would otherwise go towards financing their fixed and proportional running costs.

Admittedly, in a bid to play down this aspect, the working document asserts that online exploitation accounts for only a very small proportion of authors’ societies’ resources. But the online exploitation sector is obviously set to expand dramatically - indeed, one aim of the working document is to contribute to that – and is destined to account for a significant proportion of authors’ societies’ activity in the future. Also, the working document repeatedly suggests that option 3 should also serve as a model in the future for other sectors of exploitation.

In addition, the sectors of activity that will continue to be administered by local authors’ societies will tend to be those where the costs of rights management are highest, like the “traditional” sectors of exploitation - dances, restaurants, discotheques, places with sound broadcasting systems, local radios, etc.- where there is a very large number of geographically widely-dispersed copyright exploiters.

This will push up the management costs of societies who lose the management of online rights and retain only those rights that are the most difficult and costly to manage.

As well as the increased cost of rights management, local societies might be impelled to make choices purely on cost-effectiveness grounds, like no longer licensing difficult places, focusing their activity on the biggest operators, adopting less precise distribution systems, etc.

Such a situation will obviously be detrimental to the right holders of other societies - including those of the handful of societies that have kept management of online rights - who will continue to be represented for traditional sectors of exploitation by local authors’ societies. They will suffer a lesser quality of service provided to them by local authors’ societies, and a decline in the income that those societies collect for them. It must be emphasized in this regard, that it is mistaken to imagine that a decline in societies’ collection amounts would be offset for right holders by a decrease in the outgoings incurred from an abandonment or cutback in royalty collection activities designed to cut the costs incurred by local societies: in effect, the cost reductions achieved by this will fall well short of the resulting reduction in collection amounts, which will reduce the net revenue paid on to right holders. 

Furthermore, a reduction in the rate of local societies’ royalty collection operations would be both against public policy – which requires copyright to be effectively enforced -, against non-distorted competition between copyright exploiters – equal treatment for all in copyright matters -, and encourage the growth of piracy.

What is more, the right holders most penalised will be precisely those local right holders whose works are traditionally used in traditional sectors of exploitation, since they will bear the brunt of the increased management costs and/or reduced rate of royalty collection operations. It would be a huge step back from a fundamental underlying principle of copyright which has been accepted for decades in all democratic market-economy countries. 

2.3.4.2 Option 3 would also take a heavy toll on solidarity between societies, especially in technological terms

Authors’ societies that are linked together within international bodies like GESAC, CISAC and BIEM, have a long-established tradition of cooperation and solidarity; in particular, they have been working together for many years on joint projects on such things as standardisation, identification of works, pooling their databases, and so on. The emergence of large-scale management bodies, competing against one another for right holders’ membership to increase the appeal of their repertoire, could well undermine that solidarity between these societies, which in the final analysis would be detrimental to right holders themselves, and abandoning any policy of technological cooperation aimed at cutting management costs.

2.3.4.3 Many authors’ societies make various forms of social welfare provision for their members (e.g., old-age pension schemes, or assistance for authors suffering hardship). Such systems are particularly important in countries where authors have little social protection.

The foregoing circumstances make it unlikely that some societies would be able to keep such assistance schemes going, particularly as option 3 would substantively changes the balances between right holders within authors' societies.

2.3.5 
Option 3 could substantively upset the balances between right holders within authors' societies 
Assuming that they wish to, “small” authors will lack the means to become active members of a foreign society, unlike bigger authors who would be able to be represented by their agent or lawyer, for example, and especially unlike multinational publishers, in particular. These small authors will therefore de facto be unable to control or play a full part in the activities of these large-scale rights management organizations which they are meant to have joined.

Option 3 is therefore conducive to the governing bodies of the biggest authors’ societies being dominated by the large multinational publishers, in particular. The consequences of such a situation must not be underestimated. 
2.3.6 Option 3 could upset cultural diversity 

Most of authors’ societies are involved in preserving and developing cultural diversity:

- 
by promoting the dissemination of local repertoires, that only local societies can know and seek to develop. This is a particularly important activity in the countries with small language areas. For example
- 
by promoting events of all kinds that benefit nationals and foreign audiences.

Deductions allowed for cultural purposes, when exist, are not used to the promotion of local music only, but also to promote European music on EU and global level, by supporting, notably, the activities of the European Music Office EMO ( www.emo.org).  Many Gesac members are taking part in EMO activities, either directly or through national Music Information Centers or foundations. This kind of European level promotion is supported by the EC.

The weakening of local authors’ societies that would be brought about by option 3, as indicated above, is apt to undermine such activities.

Also, the domination of authors’ societies’ governing bodies by multinational publishers could have cultural policy ramifications, not least by being apt to lead to a decreased interest in supporting less commercial works.

Such a situation would be at odds with the position taken by the Commission during UNESCO’s work on the draft convention on cultural diversity, articles 5 and 6 of which enable and encourage the Member States to establish cultural policies.

2.3.7 
Option 3 could jeopardize consumers’ freedom of choice
By enabling access to the world repertoire while safeguarding and promoting the dissemination of national repertoires, and by not favouring one repertoire over another, management societies today guarantee citizens a large freedom of choice as to content upstream.

Because the risk of undermining support for national repertoires and cultural diversity is inherent in option 3, it jeopardizes that freedom of choice.

The objectives mapped out by the Lisbon strategy, EU cultural policy in Europe and at international level, would be severely undermined by this option, whereas the online musical environment needs to be diversified, authors in all their diversity must be given recognition and respect, and works from all continents and cultures made known to the widest possible audience.

==> The second conclusion that must be drawn from the working document is that neither its option 2 nor option 3 as presented is a satisfactory solution without appropriate adjustments for organizing an orchestrated system for issuing cross-border licences of musical works. 
Option 2, as the document itself recognises, is as such unacceptable because it will inherently undermine copyright in Europe. 
Option 3, to its credit, purports to have the aim of establishing a balanced regime which takes into account the need for creators to be protected in cross-border licensing, and contains positive elements in this regard; but this option appears to be arguably unrealistic, does not provide for a single entry point, is apt to lead to organisational chaos in rights management in the EU, a rise in piracy. Not the least of it is that this option could upset the balance between rightholders at the expense of the weakest, upset cultural diversity and jeopardize consumers’ freedom of choice.

Alternative solutions that address the interests of all parties concerned must be looked at, therefore.

	3 – An alternative model is possible that gives users the choice between several societies and ensures an adequate level of protection for authors



In light of the reservations voiced by DG Competition about the "economic residence" clause in the Santiago agreements, authors’ societies are looking at ways of establishing a system for the cross-border licensing of musical works on line that addresses both the requirements of the internal market and the Information Society, and essential protection for creators.

A feasible model would be to give users the possibility of negotiating the grant of national, supranational and Europe-wide online licences for the world repertoire with one or more societies of their choosing. As a counterpoint to this, it would be important to set conditions that are specifically designed to prevent the “forum shopping” that is damaging to rightholders, but are obviously in full compliance with competition law.

In doing so, it is not thought advisable to totally move away from the system of reciprocal representation agreements, the merits of which are:

- 
that each authors' society in the system can offer the entire world musical repertoire, which enables copyright exploiters to negotiate a single clearance with a single contact which in particular addresses the needs of national and world-scope content providers (like simulcasters and webcasters) ;
- 
to follow the established practise of most right holders in having their rights managed by their national society, while leaving those who wish to have their rights managed by another society free to do so;

- 
to leave each authors' society in the EU the potential to carry out its management activity in the online environment, and so to retain its discretion to act in the traditional sectors and on the cultural front;

- 
to be a tried and tested framework for copyright management.

But, extending the territorial scope of reciprocal representation agreements Community-wide and even beyond - simulcasters and webcasters in particular need worldwide clearances, and the agreement concluded by Teosto-NCB with Nokia covers a number of non-EU territories - and offering copyright exploiters the possibility of getting clearances from different authors’ societies in Europe, cannot be done without calling creators’ rights into question unless authors’ societies are able to include in their agreements rules designed to harmonise licensing requirements and ensure optimal copyright management.

These conditions and guarantees, which every authors’ society would have to undertake to comply with before being entrusted with the management of the others’ repertoire in the online environment, could relate to:

· Applicable rates/tariffs
If the possibility offered to copyright exploiters to apply to multiple collective management societies is not to result in "forum shopping" in particular to get the cheapest rates, it is vital that the terms of remuneration should be harmonised.

For on-demand distribution, where each act of exploitation is geographically specific to where the consumers are located, the basic principle could be to apply the remuneration in force in the country of destination, as accepted by the Commission in the "Simulcasting" decision.

For types of exploitation like streaming and webcasting, which are designed to be received non-differentially by audiences in many countries, by contrast, this seems to be a complex and unworkable principle, and so the possibility of devising a European tariff could be considered. 

- 
Agency fees

Authors’ societies would have to agree between themselves on the payment of maximum agency fees to cover only the costs actually incurred by them in carrying out transactions on the other’s behalf.

This would stop societies from being able to attract copyright exploiters by offering them financial advantages not justified by real business services, when it is actually right holders that foot the bill of collective management societies’ running costs, and so they should accrue the benefit of any productivity gains by those societies. 

- 
Distribution rules
The existing broadcasting model is arguably the standard benchmark for simulcasting and webcasting; on the other hand, the revenue collected for on-demand exploitation should, as a matter of both practicality and policy, normally be distributed to right holders by the society of the country in which the consumer is situated.

Accordingly, the collecting society should transfer the remunerations collected for on-demand services to the society on whose territory the consumer is situated, together with the data enabling distribution of remunerations to be made. One should note that this rule is wholly consistent with the Commission’s proposed new VAT Directive, whereby the place of taxation of services supplied at distance to private consumers would become the place where the consumer is established
.
This, however, would mean the two authors’ societies concerned agreeing that the total agency fees collected by them and the delays for transferring revenues to right holders would not be greater than they would be were the collecting society itself to perform the distribution.

- 
Transparency
Generally, the agreements between authors’ societies should include rules on transparency and sound management that give each society the assurance that its repertoire and its members’ rights are managed with absolute clarity and efficiency.

Moreover, the authors’ societies should use technical tools for management standardized and compatible with each other. 

In addition, each society granting an online cross-border licence will have immediately to inform the other European authors’ societies of them.
- 
Applicable law and jurisdiction
Notwithstanding the existing Community directives, copyright is not fully harmonised within the EU. Users must not therefore be allowed to exploit the choice that would be offered them of applying to different societies in the EU in order to select law and court venues by "forum shopping".

Appropriate rules on the matter therefore need to be defined that comply with existing international legislation, in particular the Berne Convention, and will apply regardless of which society does the licensing.
- 
Action on illegal sites 

Authors’ societies would also need to agree on rules to be followed with regard to sites carrying out their activity without copyright clearance, so that effective action can be taken against illegal uses by avoiding concurrent, haphazard, or disjointed actions being taken by the multiple societies strictly competent to do so.

Arguably, the most rational solution here is for each society to act with regard to copyright exploiters situated on the territory where it carries out its activity.

Harmonization of licensing requirements worked out and put in place on the bases outlined above would make it possible to devise an orchestrated and balanced framework for multi-territorial and multi-repertoire licensing that is consonant with creators’ interests and the balances in collective management, and offers copyright exploiters freedom of choice between authors’ societies in the EU, but without opening the door to "forum shopping" which is harmful to creators’ rights and apt to distort competition between online music services. More - it would prompt services to opt for the nearest society for reasons of convenience, which would facilitate the negotiation, conclusion and performance of contracts by in many cases ensuring the geographical proximity needed for that between the authors’ society and the copyright exploiter.

GESAC and its member societies are offering to work with DG Internal Market on establishing such a framework, and are at its entire disposal for the purpose.
***

� Except for the Estonian repertoire.


� The society must exercise some control, for example, in order to be sure of the precise scope of its repertoire.


� SACEM for public performance right, SDRM for mechanical reproduction rights.


� Righstcom, “DRM and services in Europe and the USA”, 2005 Rightscom, a study commissioned by BSA, one of the parties most immediately concerned by the working document, and which represents Apple iTunes amongst others.


� See notably “Music and Copyrigh”, n°300, July 2005.


� The Commission itself explains some of these technical factors in its communication of May 2005 entitled "i2010 - An Information Society for growth and employment ", which defines a strategy over 5 years aiming at instigating the digital economy, the Information Society and the media (Com(2005)229).


												


� In the so-called “Sydney Agreements” signed well before the Satellite/Cable Directive, authors’ societies took into account the special nature of direct satellite broadcasting by enabling broadcasters to get the necessary clearance for the satellite’s entire footprint from the authors’ societies established on their territory.


� These agreements enabled authors’ societies to give clearances that were not territorially limited and covered the entire copyrighted music repertoire for the exercise of communication to the public rights (Santiago) and mechanical reproduction rights (Barcelona). The principle of these agreements was that the society competent to give world clearance to the copyright exploiter was the society located in the country where the exploiter has its economic residence.


� It must be pointed out, however, that when public communication and mechanical reproduction rights are managed by 2 distinct societies in the same Member State, the 2 societies usually combine to negotiate and deliver a joint clearance to the copyright exploiter covering both types of right.


� It will be noted also here that the working document refers to estimates of Edima concerning the cost of negotiation of the licences (pages 47 and 48). These estimates seem largely exaggerated and one can wonder on which bases they are founded.





� The British authors’ society, PRS, considers that there may be ways other than the traditional system of cultural assistance to ensure cultural activities.


� See the proposal for a Directive dated 20 July 2005 modifying the Directive 77/388/EC concerning the place of taxation of services.
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