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094ipen05synthesis
	DG MARKT WORKING DOCUMENT OF 7 JULY 2005 ON A
COMMUNITY INITIATIVE ON THE CROSS-BORDER COLLECTIVE MANAGEMENT OF COPYRIGHT

GESAC’S PRELIMINARY COMMENTS – EXECUTIVE SUMMARY



GESAC groups together 34 of the biggest authors’ societies in the European Union, Norway and Switzerland, and so speaks for more than 500,000 authors and copyright owners in the fields of music, graphic and plastic arts, literary, dramatic and audiovisual works, as well as music publishers. More specifically, GESAC represents the entire European music repertoire
, and so its members are particularly directly affected by the DG Markt working document on online cross-border licensing of musical works.

GESAC wishes to emphasize that its members have constantly been keen to support the development of online music services in Europe and as part of that, always tried to adapt the means by which authors’ societies licence the use of their repertoires, subject to preserving the fundamental interests of creators and their right holders.

Authors’ societies seized the agenda in 2000 by developing agreements
 enabling a single society to grant Europe-wide copyright clearances for the world repertoire. In light of the doubts harboured by DG Competition as to whether the so-called “economic residence” clause
 was incompatible with the rules of competition law, authors’ societies decided in December 2004 not to extend these agreements, but to look into an alternative solution.
DG Markt’s working document puts a central focus on the need and concern to ensure effective protection for creators, and stresses that such protection would be jeopardized if authors’ societies were forced to compete with one another vis-à-vis users, since it would enable users to go “forum shopping” between the different societies. GESAC welcomes DG Markt’s rejection of option 2 as it stands. 
DG Markt’s proposed option 3 has the merit of taking into account the need for creators to be protected in cross-border licensing, and contains some positive elements in this regard. But as proposed, this option, which is breaking with the existing system of reciprocal representation agreement between societies and encouraging right holders to group together in large-scale management bodies, is arguably broadly unrealistic, and contrary to the aim, is not apt to simplify copyright clearance:
•
It can readily be imagined that the big multinational publishers, already accustomed to international management of their rights, might wish to concentrate their online rights in a large-scale management body, over which they would be certain to extend their control. But a very different outcome is likely for all other right holders - authors, composers, and independent publishers - who tend to prefer to have their rights managed by their national society for reasons of trust, linguistic and cultural commonality, geographical closeness giving direct access to the services provided by societies, and active involvement in the running of the society (election to its governing bodies, etc.).

There is a risk, therefore, of ending up with an administration-sharing system of large-scale management bodies (dominated by the big publishers) and “traditional” societies. Online service providers wishing to use the world repertoire will therefore in any event have to negotiate with each society, which runs counter to the avowed aim of simplification. This state of affairs will be particularly harmful for small-scale content providers.

Option 3 also carries the risk of creating total disarray in collective management in the EU, an upsurge in piracy, and wrecking the balance between rightholders, to the detriment of the smallest:

•
There are major drawbacks from the lack of geographical proximity between the authors’ society and user in the negotiation and management of copyright clearances, made worse by the lack of reciprocity agreements: it adds complications from the different linguistic, cultural, economic, legal and regulatory contexts; it complicates compliance control, and the bringing of legal proceedings when needed, etc. The end result will be great legal uncertainty, prompting an upsurge of piracy in the EU.

•
Option 3 is fraught with considerable difficulties as regards documentation and distribution of royalties, and would be very costly to implement. Managing the exploitation of works will be made more complicated by the fact that multiple right holders control the rights in each work, and will not necessarily choose to enter the same society.

•
Authors’ societies that lose the management of online rights will forfeit a significant revenue stream; their management costs will rise sharply, as they will retain only the “traditional” sectors of exploitation (clubs/discotheques, places with sound broadcasting systems, local radios, etc.) that are the most difficult and costly to manage. This could impel them to make choices purely on cost-effectiveness grounds, like ceasing to licence difficult places, focusing their activity on the biggest operators, adopting less precise distribution systems, etc., to the detriment of rightholders.

•
Authors’ societies are involved in preserving and developing cultural diversity. This is a particularly important activity in the countries with small language areas. The weakening of local authors’ societies that would be brought about by option 3 is apt to undermine such activities. The domination of authors’ societies’ by multinational publishers would also have inevitable cultural policy ramifications.

•
Authors’ societies give access to the world repertoire while safeguarding and promoting the dissemination of national repertoires.  They do not favour one repertoire over another, and guarantee citizens a degree of freedom of choice as to content upstream. Option 3 carries the risk of undermining support for national repertoires and cultural diversity, which jeopardizes that freedom of choice.

Finally, option 3 is based in part on a flawed understanding of the situation of collective management by authors’ societies, which cannot but be reflected in the arguments underlying it:

*
Contrary to the working document’s claim, authors are free to enter the society of their choosing within the EU, and to transfer to a different society. The exclusivity clause contained in the original version of the CISAC model agreements dating from 1974 has been dropped. Indeed, this clause was never really enforced in practice, and remained purely notionally present in some agreements due to a failure to update the form of older contracts.
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•
Foreign right holders enjoy the same arrangements as national right holders in their society, and there is no discrimination on the grounds of nationality in the distribution of royalties. The figures cited in the DG Markt document fail to take into account a number of essential factors, not least the scale of the royalties distributed directly to sub-publishers (which therefore do not pass through authors' societies). The document also grossly underestimates the proportionate use of the national repertoire compared to foreign repertoires.

•
The document uses the findings of an unpublished Rightscom study to play up the EU’s lag in the roll-out of online services; it attributes this to the complexity of rights management, and DG Markt takes it as grounds for a Community initiative in the field.  But other studies
 that are ignored here contradict these figures, and show that the gap is not as wide as claimed, is tending to close, and will turn around from 2010 in the EU’s favour.  The working document also disregards the mobile phone market, which is a growth market for music use, and according to some studies, accounts for $200 million in the USA against 700 million euros in the EU in 2004.

•
Contrary to the working document’s implication, small online markets are wholly viable and must be defended.

•
There is no Europe-wide online music market, but rather different national markets, for which online service providers are developing adapted services. So, the need for EU-wide licences is much less acute than the working document implies.  

An alternative model is possible that would leave users the free choice of several societies from which to obtain their Community-wide cross-border online licences for the world repertoire, on conditions and with guarantees to preclude any risk of “forum shopping”. This alternative model would not depart from the system of reciprocal representation agreements, but would involve societies undertaking to comply with a certain number of conditions and guarantees relating in particular to applicable tariffs/rates, the level of agency fees, distribution rules, transparency, applicable law and jurisdiction, and action on illegal sites. 

GESAC and its member societies are offering to work with DG Markt on establishing such a framework, and are at its entire disposal for the purpose.


***

� Except for the Estonian repertoire.


� The Santiago agreement for public performance right, and the Barcelona agreement for mechanical reproduction right


� By virtue of this this clause, the society competent to give world clearance to the copyright exploiter was the society located in the country where the exploiter has its economic residence; this clause was designed to preclude the risks of “forum shopping” by copyright exploiters at the expense of right holders.


� Jupiter 2004; Forrester 2005.
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