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GESAC took part in a hearing on collective management of rights on 13 and 14 November, organised by unit E3 of the Commission DG for the Internal Market.

This document describes the submissions made by GESAC during the hearing, following the schedule proposed by the Commission in its agenda.

On the whole, the hearing was positive. It provided an opportunity in particular (even for the users) to reaffirm quite clearly the absolute need for collective management. Authors’ societies were also able to describe their achievements and their perfect ability to exercise the rights entrusted to them in the context of the information society.

Most participants underlined the fact that the differences in regulations on collective management within the European Union, and in particular the rules governing the establishment, functioning and control of societies, did not have a significant impact on the internal market.

Taking into account the principles of subsidiarity and of proportionality as well as the need to maintain some flexibility in a changing situation, these regulations must remain the responsibility of Member States. A Community initiative in this area, for instance in the form of a directive, is therefore not justified.

That is why GESAC cannot fully agree with the official conclusions of this hearing, which emphasise phrases such as “most of the participants said that a higher degree of efficiency and convergence regarding rules of control would be desirable with regard to the internal market”, leading people to understand that a majority of those involved want Community intervention.

GESAC is, of course, willing to pursue a constructive dialogue with the Commission.

A. Rules relating to the establishment of collecting societies in the Internal Market and freedom to provide services covering issues such as:

(a) Economic, Social and Cultural functions of Collective Management 

Economic, social and cultural functions of collective management societies (CMS)
 are obvious and well known. The guarantor role of authors’ societies in the exploitation of literary and artistic works has been recognised and emphasised by the WIPO, by the European Union in several Directives and in the national legislation of many countries. It was also mentioned in the Deloitte & Touche report ordered by the Commission.

CMS have a key role to play in the Information Society :

· CMS are essential to protect authors, whose protection needs in the information society are greater than ever since the exploitation of their works is difficult to control and they must cope with increasingly powerful users (when negotiating contracts, combating piracy and engaging in court proceedings etc).

· CMS have a vital role for users by simplifying access to the works of authors, which is particularly important in the information society as users need to have access to a number of works easily and rapidly for very varied forms of exploitation covering the entire world.

· CMS are essential in order to introduce efficient and rational management mechanisms in the interests of authors and users.

(b) Appropriate forms of organisation (legal statutes, accounting rules, and membership rules …)

Forms of organisation of CMS vary from one Member State to another. But common denominators do exist: in all countries authors’ societies are created by and for authors and/or their publishers on the basis of the freedom of association and on democratic rules. Moreover, national regulations (including competition rules) are provided for, which permit the public authorities and the own members of the societies to have control on the activity of CMS. These rules generally apply fully to societies even in the case of a legal monopoly, for instance in Italy, as asserted on several occasions by the Italian Constitutional Court.

Differences in form of organisation do not hamper the proper functioning of the single market nor do they affect the access to the rights guaranteed by the EU Treaty.

(c) Is the dominant position of collecting societies appropriate for the management of copyright ?

The dominant position of CMS has not been created by themselves but proceeds directly from the very nature of their activity which is to ensure an effective implementation of rights vis-à-vis the numerous methods of exploitation. 




The dominant position is inevitable for an effective administration of protected works. Users want to have to approach as few counterparts as possible in order to obtain licences, and right holders want the benefits of eliminating duplication.

CMS create a counterweight to highly organised and increasingly powerful users.  Without CMS, individual authors would be pressurised into unfair agreements with unfair compensation provisions.  It is to be noted that the dominant position of CMS is relative, as it is, faced with increasingly economically powerful users.
Moreover, the dominant position alone is not in itself a threat to the Treaty. It is an abuse of a dominant position which constitutes such a threat. The EU Treaty provides for clear and sufficient regulations aimed at preventing those abuses.

The Commissioner M. Monti himself, when he was in charge of the Internal Market portfolio, answering to a question raised by a MEP in 1996 on the question of the convenience of competition between CMS, explained that the specificity of collecting management of rights justifies a position of exclusivity of the CMS vis-à-vis users to the proper benefit of those authors and users, which explains and justifies the fact that these societies are very often in a de facto dominant position .

(d) If so, how can the statutes of collecting societies prevent any discrimination against right holders in the Internal Market ?

Article 82 of the Treaty of Amsterdam (former Article 86) prohibits any form of discrimination. It applies to all member states, and it goes without saying that it naturally applies to CMS. In these conditions, it is not necessary for prevention of discrimination to be incorporated within CMS statutes.

The Commission itself in 1971 expressed the view that a CMS which refused to acknowledge in potential members the status of being a national or at least national resident for tax purposes was infringing Article 86 (Gema case). The same applied to the GVL case in 1983. 

The prohibition of discrimination based on nationality was also clearly recalled later by the European Court of Justice in the Phil Collins case in application of Article 6 of the Treaty (current Article 12 of the Treaty of Amsterdam). 

Thus this question does not anymore raise particular problems in terms of Internal Market. 

B. Appropriate exercise of collective management in the Internal Market:

1. Relation with users

(a) Is the current situation regarding tariffs, methods of collection and territorial licensing, in the users’ interest ?

Regarding tariffs 

In the framework of “an appropriate exercise of collective management” of rights, authors’ societies have to defend the interests of their members and not those of the users. Consequently, they have a duty to obtain the terms and conditions of a fair remuneration for the use of their members’ works. 

Users are most of the time very well organised and represented within organisations having a real power of negotiation, and thus are obviously able to defend their own interests.

It must be added that in the vast majority of cases, tariffs are freely negotiated and agreed by authors’ societies and users.

Should users have to complain against the level of those tariffs, they obviously have the possibility to engage procedures, on different basis, depending on the national system and EU competition rules applicable.

Regarding territorial licensing.

Members of CMS generally grant rights to societies for more than one territory. They are not obliged to do so, but as a matter of practise they often wish to do so, perhaps partly because of linguistic reasons, but above all, because dealing with more than one society is more burdensome. Societies then enter into reciprocal agreements on a non-exclusive basis, by which they appoint each other agent in relation to their respective territories. It means that they are free to grant European or world wide licences in relation to their repertoire, if that is what users want. Furthermore, through the interplay of reciprocal representation agreements, licences cover the world repertoire. For the use of CMS repertoire abroad, the reciprocal representation agreements represent an essential rational management instrument: they prevent CMS from having to establish direct management and control systems for their repertoire in a foreign territory, which would be much too costly to act as a valid, compulsory solution. 

CMS limit the territory of appointment for practical reasons: they can perfectly well cope with licensing in their own territory; and the society appointed as agent may well only have expertise in relation to its own market. It must be added that no one can force right holders to appoint a society to act for them if they do not want to do so, or force a society to appoint another society to act as agent in relation to a particular territory. Having said that, societies do enter agreements which help users.

Given this, authors’ societies have managed to introduce suitable solutions for cross-border use of works. In the case of simultaneous, unaltered and unabridged transmission, cable operators obtain authorisation from societies located in the countries where the cable distribution takes place, under conditions allowing them the peaceful use of the catalogue transmitted. Similarly, through agreements they have signed long before the satellite/cable directive (Sidney agreements), authors’ societies have taken account of the special nature of direct satellite broadcasting enabling broadcasters to obtain from societies on their territory the necessary authorisation for the entire satellite print. Lastly, for the dissemination of online music, the recent Santiago Agreements permit authors’ societies to issue authorisations that are not territorially limited for the entire musical category protected (see reply to question 3.b below).

Regarding methods of collection

The methods of collection used by the authors’ societies are continuously rationalised and improved by new technologies, and do not cause problems regarding Internal Market (see reply to question E.a. below).




2. Relations with right holders

(a) What is the impact in the Internal Market of the differences in contractual practices of transfers of rights to collecting societies ?

It must be pointed out that the statutes of authors’ societies permit authors, on the basis of the GEMA decisions issued by the Commission in 1971 and 1972, not to entrust to their societies certain rights, retaining management of these rights themselves.

GESAC would like to stress the risk that authors, who are in an inferior position compared with users, might be obliged to transfer their rights to the latter under unfavourable conditions if they are not obliged to entrust management of them to a CMS. Because of the freedom right holders have not to entrust management of their rights to a CMS, there is also a risk not of permitting them to manage the rights in question themselves, but of obliging them to transfer the rights under unfavourable conditions to users in a position of strength.

Maintaining the integrity of the catalogue of CMS is also vital for an effective administration of protected works. The Deloitte & Touche report underlines rightly the fact that “the continuity and legal security of the contribution of rights to collective management societies is essential in maintaining the integrity of the catalogue”.

Some speakers also expressed a wish during the hearing that the rights given to CMS would not be exclusive so that, notwithstanding the rights held by CMS, authors could retain in some cases the power to exercise their rights themselves.

This solution is clearly extremely dangerous for right holders and the very functioning of CMS. Apart from the risks mentioned above, the non-exclusivity of the rights entrusted to the CMS would run counter to the principle of the primacy of the interest of right holders as a whole, which is in fact enshrined in the case law of the European Court of Justice.

Furthermore, the non exclusivity would give the possibility to both individual members and CMS to grant licences. In this case, how will each know whether the other has granted a licence ? In areas such as on-line, where one will be dealing with hundreds of thousands of transactions daily, how can one check whether someone really is licensed ? the answer is only if licences are channelled through one body, so one body is capable of monitoring and controlling the situation. Should it be otherwise, it would be a recipe for piracy and for increased costs. There is already a propensity in the off-line world for users to play one society off against another by claiming they already have a license; this problem will be magnified in the on-line world.

It is also worthwhile pointing out that Community jurisprudence has never questioned the principle of exclusivity of rights entrusted to CMS. Furthermore in 1999, DG IV accepted that the exclusive assignment of the performing right which PRS requires from its members “is logical for good administration and legal security for users”.
In any case, any differences in contractual practices regarding the transfer of rights to authors’ societies have no impact on the functioning of the Internal Market.

Thus, as underlined in the Deloitte & Touche report, no action should be taken by the Community in relation to the rights regime.

It is also clear that any internal statutory or regulatory measures by CMS which are contrary to European Union rules must be abolished.

(b) Does the current situation regarding the distribution of royalties to right holders meet their interests (distribution keys, administrative fees, and statutory cultural deductions …) ?

According to the democratic functioning of the authors’ societies, rules governing distribution, administrative fees etc. are decided by right holders themselves as members of their society etc., within the framework of each of their respective competent bodies.

There are inevitably some differences of interest between different categories of right holders; therefore it is necessary in this regard to balance those interests, which is in fact done by authors’ societies through the intervention of bodies which oversee their functioning (board of management, General Meetings, etc.).

3. 
Relations between collecting societies
(a) Is the current practice of the exclusivity rule (in particular with respect to rights and repertoires) still necessary in the digital environment ?

The exclusivity rule does not exist any more since 1970 when this type of exclusivity clause, which used to feature in reciprocal representation agreements was abolished at the request of the Commission. 

(b) Is the current practice of territorial licensing affecting :

· reciprocal agreements ;

· the development of cross border and world-wide licensing ;

· the proper functioning of the Internal Market ?

In practice, the network of bilateral agreements between authors’ societies is a key element in international copyright management. It constitutes a proven mechanism which operates smoothly and without discrimination, in the interest of right holders and to the benefit of users.

Considering all these advantages, the reciprocal representation agreements favour the efficiency of the rights management at the Internal Market level.

As mentioned above, authors’ societies have adapted their reciprocity agreements. For instance the Sydney agreements were implemented 10 years before the satellite and cable directive. The recent amendments to reciprocal representation contracts signed in Santiago, Chile, between the American BMI, the Dutch BUMA, the German GEMA, the British PRS and the French SACEM, enable each one of these societies to issue world-wide authorisations, under the conditions laid down, to Internet site operators for the use of online music. This amendment has already been extended to other societies and should soon spread to all CMS, thus enabling each one of them to issue authorisations that are not territorially limited and that cover the entire musical catalogue protected.




(c) Is the coexistence of competing schemes (i.e. covering same rights) required in the Member States, at community level or at world-wide level ?

Coexistence of competing schemes towards users

The coexistence of competing schemes is desired by users who wish to obtain the lowest possible tariffs. But as clearly underlined in the Deloitte & Touche report, competition between societies based on price is impossible and not required as this would in fact be completely contrary to their object which is to defend the interests of all their members.

Moreover it is not desirable to have several societies at national level for the same rights as it would make the acquisition of licences more complicated and expensive for the users. In fact, during the hearing on 13 and 14 November, several users stressed their wish to have as few counterparts as possible when it comes to issuing authorisations.
Coexistence of competing schemes towards right holders

The need to give right holders the freedom to choose the CMS they want to be a member of, is today satisfied (see particularly the GEMA decision of the Commission of 1971 according to which the transition of an author to another society must be possible).

Regarding the possibility of competition based on services, it is important to point out that it would be dangerous and arbitrary to measure the efficiency of a society solely by its costs: it depends on what services it performs for those costs and its efficiency and effectiveness in performing those services.

Thus while distribution based on each work, when it is technically and economically feasible, is obviously enabling right holders to receive a share that reflects the actual exploitation of their works, this is much more costly than an approximate distribution.

Moreover, in the context of their mission, CMS certainly cannot only concentrate on charging major users (the easiest sectors). They must also maintain a strong presence in the sectors where charging is more complex and costly (see the recent WTO IMRO-UE versus US case regarding section 110(5)(b) of the American Copyright Act) and in which collective management is even more vital. In these more difficult sectors, it is of course necessary to provide for the levying of fees for management at a level corresponding to the costs actually incurred as a result of the problems involved in collecting the fees.

C. Supervision and settlement of disputes :

(a) Control by public authorities of collecting societies (competition rules, statutory control depending on their legal form of organisation, specific control) of collecting societies.

The authorities in all the Member States exercise some form of control over CMS according to their own national laws and regulations and through very different bodies. It is easy to conceive of the difficulty there would be in harmonising the control conducted by such different supervisory bodies as ministries, the Copyright Tribunal in the United Kingdom or the Patents Office in Germany. These systems have proved successful at national level, but are not transferable from one country to another.




Supervision must remain the responsibility of each Member State so that account can be taken of the national cultural, social and legal situations.

Moreover the Community rules of competition are applied in all European Union countries, thus forming a sufficiently “level playing field” for supervision purposes.

(b) Internal control of the societies by its members.

Internal control of the CMS by their members is obviously desirable. It does already exist since CMS have put in place mechanisms giving possibilities to the members to control their activities and some national laws provide for specific rules regarding this control. 

The full members of societies must be the ones to decide on the type of control they wish to establish, pursuant to the national law applicable. Such control must respect a balance between the need for transparency regarding members and the need not to hamper the efficient functioning of the CMS.

The question of internal control of CMS is governed by national laws and EC competition law and has no impact on the functioning of the Internal Market.

(c) Settlement of disputes by courts or arbitration bodies.

Each Member State organises its rules of settlement of disputes (specific regulations or competition rules etc) and the way the bodies in charge of settling disputes (courts, arbitration bodies, etc) have to function, according to their own laws and traditions.

These systems, which are effective at national level, cannot be transferred from one country to another. Thus, considering the different existing legal traditions, the arbitration systems that operate in some Nordic countries are not suitable for the situation in other European Union countries .

There is no need for a specific EC regulation here. Article 81 and 82 are sufficient to deal with any issue which may arise.

D. New forms of Collecting Licensing Models including relevance and impact for the Internal Market
(a) New systems and techniques of collective management: do collecting societies bring an adequate response in the digital environment ?

The authors’ societies want obviously to improve constantly their performance and the quality of their services to their members and users. To bring an adequate response in the Internet environment, they have committed themselves to a number of projects such as: 




· the CIS plan :developed by CISAC, this plan consists of a network of 9 world-wide data bases which provide a source of reference documentation for all the societies involved and contain standardised international numbers to identify works and/or the parties concerned (approved by the ISO).

This plan is essentially intended to improve the efficiency of everyday management and exchanges of data by the societies taking part by cutting down on handling periods and costs and by ensuring a more rapid and efficient distribution of the royalties collected. The system will also enable authorisations to be granted for online services and the supervision of the use of works on networks.

· Fast Track: covering the BMI (US), GEMA (Germany), SGAE (Spain), SIAE (Italy) and SACEM (France), Fast Track (devised according to ISO standards) provides for the development of a set of high-tech tools based on a network structure. The aim is to improve the exchange of data between authors’ societies, to simplify the registration of works and to permit the introduction of an electronic system to issue authorisations, and hence to make the work of CMS more efficient while at the same time considerably reducing management costs.

· IMJV: set up by the PRS-MCPS (UK), BUMA-STEMRA (Netherlands), ASCAP (US) and SOCAN (Canada), IMJV has more or less the same objectives as Fast Track. It also complies with ISO standards and is based on a centralised organisational model using a single data base, accessible to its members.

-
NORD-DOC: a joint documentation database and a common documentation system set up by KODA, TONO, STIM, TEOSTO, NCB and STEF for the administration of musical works in Denmark, Sweden, Norway, Finland, Iceland and the Baltic countries.

· One-stop shops: SESAM (France), CMVV (Germany), COPYSWEDE (Sweden), CEDAR (Netherlands) and the MCCI (Italy), etc. are entrusted with the mission of meeting the needs of the multimedia either by delivering single licences on behalf of the member societies represented, or by creating a kind of gateway of information between the societies and the users, thus facilitating the acquisition of these rights.

· VERDI: developed under the Community Info 2000 programme, VERDI is intended to contribute to interoperability and the integration of the various services offered by CMS for granting authorisations in the field of multimedia, online or offline. The current partners are SESAM, the SIAE, KOPIOSTO (Finland), the SGAE, the MCCI and the CMMV.

· ARGOS: developed under the ESPRIT programme, its aim is to make available to societies information on the use of online catalogues. The current partners are the SGAE, GEMA, Telefonica (Spain), Mode (Norway) and La CAIXA (Spain).

It is worthwhile noting that these projects represent considerable financial investments and therefore a heavy burden for authors’ societies, which are not commercial bodies.

(b) Are centralised licensing schemes the appropriate response to the digital environment ?

Digitisation does not in itself require new licensing procedures.




In the digital environment some specific needs may arise in certain circumstances: the elaboration of multimedia products for which producers need authorisations from a great number of right holders. It is therefore helpful that various organisations representing each category of right holders co-operate to give those licences (one stop shops). 

Furthermore, the recent amendments to reciprocal agreements for on line uses of music (Santiago agreements) give an appropriate response to the Internet environment.

(c) Is competition between centralised schemes desirable ?

No (see answer to B.3.c: competition on prices is impossible).

E. Need for a level playing field for collective management in the Internal Market

Is there a need for a specific initiative ? What should be the form of such an initiative ?

All the issues raised by the questionnaire are already regulated at the national level. Thus there are no legal gaps to fill up .

The collective management of rights does not affect the functioning of the Internal Market, as in fact was underlined by most of the speakers during the hearing. No comments were made at the hearing which justified any initiative.

The principles of subsidiarity and of proportionality as well as the need for some flexibility in a changing sector, mean that a Community initiative in this field, for instance in the form of a directive, is not at all justified.

***

� In this document, the terms « collective management societies” (CMS) only refer to collective societies managing authors’ rights.
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