[image: image1.png]G

-

S

A C

GROUPEMENT
EUROPEEN
DES SOCIETES
D'"AUTEURS
ET COMPOSITEURS




PAGE  

Brussels, April 2002

046encl02
Workshop of 28 February 2002

ON Digital Rights Management Systems

GESAC’s comments



The objective of the working paper by the DG Information Society (Infso), entitled “Digital Rights: background and assessment”, and of the workshop of 28 February, is to assess, in the context of the implementation of the Copyright Directive 
, the policy options available to promote the use of technology in digital rights management systems (DRMs) and to facilitate a consensus among the conflicting interests of the private sector’s players. 

We welcome these initiatives by the DG Infso. DRMs, within the meaning of the Articles 6 and 7 of the Copyright Directive are indeed an essential tool for both management of digital rights and digital management of rights, and their use is a necessary corollary to the legal framework established by this Directive. 

The primary goal of DRMs should be to protect the interests of authors and more generally speaking of all right holders. 

Collective management societies (CMS) welcome DRMs both as regards their ability to control infringement and their ability to track and monitor uses of works. In fact, Authors’ societies have for years been developing measures aimed at identifying and describing intellectual property, and setting rules under which works can be used (within the meaning of Article 7 of the Copyright Directive).

CMS are also already licensing (on an experimental basis most of the time for the moment) users which develop new business models based on measures aimed at securing the content and enforcing the usage rules set by rights owners (within the meaning of Article 6 of the Copyright Directive). If DRMs are essential to “e.business”, they are also important to CMS : in effect, in so far as they are well designed and efficient, such systems will permit a more effective enforcement of licences delivered by CMS by supporting the process of authorising the use of works, the granting of fair remuneration in accordance with the licences, and the fight against piracy. 

Nevertheless, despite their indisputable interest and added value, DRMs are not the key to all the needs of right holders.

First, it has been suggested that, once sufficiently perfected to deliver reliable means of identification, control of use of works and payment, DRMs will enable authors to administer all their rights personally. But the reality is that the general introduction of totally reliable and effective methods of management such as DRMs - even supposing them to be available, which they are not at present -, would in no way reduce the need for CMS which, far from being just rights administrators, are actually key partners in the harmonious development of the Information Society. In fact, DRMs are not by themselves a satisfactory solution to the needs of protection of authors in term of control of the exploitation of their works, court proceedings, fight against piracy, negotiation of fair terms of remuneration with users etc…

Secondly, DRMs are far from responding to all copyright problems. For example, regarding digital private copying, we agree that the exception to the right of reproduction should not prevent technical protection measures to enforce the exercising of this right. But in the context of Article 5.2.b) of the Copyright Directive and the current technologies, the phase-out of the current remuneration schemes is simply not foreseeable. The position of authors is actually based on the guiding principle of protecting what can technically be protected and paying a flat-rate royalty for what cannot be protected.
I.
Technical aspects and standardisation – common grounds, role of collecting societies and role of the legislator

A.
Common grounds
DRMs will enable efficient management of rights and successful new business models to emerge if they are well defined, standardised and implemented in a way that ensures that the benefits accrue to all stakeholders. They must in particular be effective, secured and robust, open, applicable to a wide range of content and business models, world-wide compatible, interoperable, renewable and cost efficient. 

On that basis, technological measures must be designed on a broad consensus and adopted voluntarily. Industry-led and/or Government-facilitated standardisation processes on an open, fair and voluntary basis, must be encouraged. National Governments and EU certainly have a role to play to promote and encourage voluntary international standards such as MPEG. 

B.
Some initiatives developed by Authors’ Societies for the management of digital rights

Globalisation involves growing interaction between third parties on a common definition of standards, procedures and efforts to achieve greater efficiency. These are the objectives of the Common Information System (CIS) plan developed by CISAC (Confédération Internationale des Sociétés d’Auteurs et Compositeurs)

CIS was already established out in 1995. It responded to the need for a basic, global information infrastructure between authors’ societies for sharing data and that permitted the identification of right holders and works which they own. 

The first objective of the CIS is to develop, between and for all CISAC member societies, a network of international data bases containing reference information (WID musical works database, Audio-visual Index database etc). It actually now consists of a network of 9 world-wide data bases and contains standardised international numbers to identify works and/or the parties concerned (approved by the ISO). 

The second objective is to develop identification numbers for works and/or parties involved in the creative process. The identification number must be unique, standardised, international and ISO-certified (ISWC for musical works, ISAN for audio-visual works, ISTC for textual works etc).

This plan is essentially intended to improve the efficiency of everyday management and exchanges of data by the societies taking part by cutting down on handling periods and costs and by ensuring a more rapid and efficient distribution of the royalties collected. The system will also enable authorisations to be granted for online services and the supervision of the use of works on networks.

Members of CISAC have developed, on the basis of the CIS architecture, technical systems aimed at facilitating and rationalising their administrative tasks and documentation systems (Fast Track, NORD-DOC etc).

Authors’ societies have also been involved in EC programmes such as VERDI (developed under the Community Info 2000 programme, VERDI is intended to contribute to interoperability and the integration of the various services offered by CMS for granting authorisations in the field of multimedia, online or offline) and ARGOS (developed under the ESPRIT programme, its aim is to make available to societies information on the use of online catalogues).

At present, authors’ societies are also involved in the MPEG-21 initiative both through the involvement of CISAC or on their own account.

Finally, CISAC and BIEM (Bureau International des Sociétés Gérant les Droits d’Enregistrement et de Reproduction Mécanique) are sponsoring the project MP3I, jointly with the RIAA (Recording Industry Association of America) and the IFPI. The objective is to design an interoperable and integrated solution for the provision of effective sound recording and music identification data in support of the acquisition of music by the consumer and for the processing of transactions to underpin the music industry in the global online marketplace. The design will be compatible with those identification systems which have already been established in some areas (such as the International Standard Work Code).

C.
Role of the legislator
At this stage, it may be too early to envisage other forms of public authorities’ intervention than the simple facilitation or encouragement of the standardisation process. Nevertheless, GESAC reserves its position regarding a possible legislative intervention would it be necessary to generalise technical devices for identifying works and monitoring their exploitation. 

II. 
Legal aspects: link between DRMs, collective management of rights and private copying 

A.
Link between DRMs and collective management of rights

First, it must be stressed that the use of DRMs should not be imposed on right holders. In fact, DRMs should be used insofar as they provide real benefits to all right holders.

Secondly, it is essential to keep in mind that, contrary to some assertions, individual management by an author is in many respects not feasible. An individual author is rarely able to enforce his rights effectively, to control the exploitation of his works, engage in court proceedings, combat piracy, and negotiate fair terms of remuneration with users because of his weak bargaining position. Even with DRMs it is simply illusory for an author to exert personal control over the use made of his works (authors cannot learn how to manage the exploitation of their works overnight).

Furthermore, the development of systems for managing works which are exploited over networks or in multimedia products require know-how and investment far in excess of the individual authors’ capacities.

If they are not to be deprived of their rightful remuneration, authors must in fact rely on institutions which they can trust to manage their rights for them. Only collective management societies, as non commercial bodies, are able to really protect their interests while ensuring users equal access to the world-wide repertoire.

In fact CMS grew out of the need for authors to join forces if they were to control the exploitation of their works and to negotiate fair terms of remuneration with users which their weak bargaining position as individuals would have prevented them ever obtaining.

The advent of the Information Society makes it increasingly essential for authors to pool forces within CMS. The increasingly diverse ways of using works, the ability to make an infinite number of perfect copies, the transience and globalisation of trade make it increasingly difficult and illusory for an author to exert personal control over the use made of his works. 

While they ensure the effective implementation of authors’ rights, collective management societies have also a vital role for users by simplifying access to the works of authors. This is particularly important in the information society as users need to have access to a number of works easily and rapidly for very varied forms of exploitation covering the entire world.  As the repositories of an impressive quantity of information on works and right holders, with power to grant authorisation for the use of the world wide repertoire, authors’ societies substantially reduce the red tape of licensing by limiting the number of contacts with whom users have to deal.  

This system provides with indispensable legal certainty.  Obviously, such certainty would not be ensured anymore should the system give the possibility to both individual members and CMS to grant licences. For example, how will each know whether the other has granted a licence ? In areas such as on-line, where one will be dealing with hundreds of thousands of transactions daily, how can one check whether someone really is licensed ? The answer is only if licences are channelled through one body, so one body is capable of monitoring and controlling the situation. Otherwise, it would be a recipe for piracy and for increased costs. There is already a propensity in the off-line world for users to play one society off against another by claiming they already have a license; this problem will be magnified in the on-line world.

In the interest of users, CMS also avert the development of a payment system which, given the number of right holders concerned, could quickly become unmanageable.

Last but not least, as independent and non commercial bodies, CMS mitigate the negative impact of media concentration by ensuring equal access to works for all users.  

In fact, promotion of DRMs neither implies nor requires any change to the fundamental copyright principles, or to the way in which the exercise or management of rights may be organised. 

While the objectives and missions of collective management societies remain the same as in the past, the means of achieving these objectives must take into account new technologies. That is why, as said above, the authors’ societies have committed themselves to a number of projects in order to improve constantly their performance and the quality of their services, and to provide an adequate response in the Information Society environment. It is worthwhile noting that these projects represent considerable financial investments and therefore a heavy burden for authors’ societies, which are not commercial bodies.

DRMs are far from being an « alternative » to collective management of rights and cannot replace collective management of rights. Indeed, authors societies remain the key partners for both right holders and copyrighted works users. 

B.
Link between DRMs and copyright remuneration schemes (royalties paid for private copying are not “levies”!).

Here again, the policy of authors’ societies is either unknown or misunderstood, or even deliberately adjudged. As said above, our position is based on the guiding principle of protecting what can technically be protected and paying a flat-rate royalty for what cannot be protected. 

Rights holders would in fact benefit from a rigorous system of anti-copying protection. GESAC has always supported the idea that exceptions to the right of reproduction should not prevent technical protection measures to enforce the exercising of this right. Given the exponential possibilities of digital private copying of works, we have been thinking for a long time that this is the only solution that would in fact enable right holders to obtain fair income generated by this new method of exploiting their works (see GESAC position dated November 2000 on the common position adopted by the Council on 28 September 2000). 

But even in the most favourable circumstances, it will still take years to develop ways of allowing rights holders to control home copies in a technically efficient manner. Both analogue and digital copies will continue to be made in great numbers on existing unprotected equipment and from copy material that cannot be subsequently protected. There will still always be the possibility of resorting to the radio or using digital equipment to make copies from analogue sources etc. 

Furthermore, it is most probable that Member States will never take the political risk to purely and merely suppress any possibility of making private copies by a consumer, by making such copies subject to the authorisation of the rights owners. On the contrary, policy makers will certainly preserve some possibilities of copying and maintain therefore the exception to the exclusive reproduction right. Member States have already taken the option to preserve this possibility, as it is already worded under Article 6.4.2 of the Copyright Directive.

In this technical and legal context, the phase-out of the current remuneration schemes is simply not foreseeable. There is absolutely no reason why private copying should be free of charge. In any case, we cannot agree with the opinion that remuneration schemes must disappear as soon as DRMs are available for one format in particular, since for the other formats for which DRMs are not available, the requirement for fair payment under Article 5.2.b) must be respected

� Directive 2001/29/EC on the harmonisation of certain aspects of copyright and related rights in the information society
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