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DIRECTIVE ON SERVICES IN THE INTERNAL MARKET

GESAC POSITION 

The European model of collective copyright management which has existed for more than two centuries and has adapted itself with time passing by, serves the interests of authors, music publishers, performers and producers well. This is evidenced by the fact that some 60% of royalties collected worldwide are generated by collective management societies (CMS) operating in the European Union.

Now, more than ever, CMS are a vital part of the infrastructure by which creators
 are able to supply creative works with a fair remuneration to those who wish to use them, and by which users are able to obtain easily the necessary licences to give consumers the wide range of good quality works they want. On-Line and Mobile platforms provide exciting possibilities for delivery of content to consumers; but in order for them to achieve their full potential, they need the proven ability of CMS to give them the necessary licences without having to negotiate on a work by work basis and with each and every right owner, and give the creator members of the CMS the confidence that the use of their works will generate fair income for them.
That European model delivers benefits to millions who exploit copyrighted works (radio and television broadcasters, cable and satellite operators, sound, video and multimedia producers, on-line and mobile services, concerts, bars, night clubs, hotels, restaurants, shops and all occasional users of the repertoire, like dance halls, etc.). The essential benefit that CMS bring is to facilitate transparent, non discriminatory and absolutely democratic access to works for all these users. The result is pro-competitive in that it enables users to compete on equal terms in supplying content to consumers, and helps to prevent “lock-up” agreements under which the delivery of works is made available only through exclusive arrangements.
Finally, the model also facilitates the circulation of works both Europe- and world-wide. It ensures that consumers have availability through a number of different sources and also provides the foundation for a system by which creators are encouraged to create, and those invest in their creations are encouraged to invest, not just in the most popular genres but in a wide range of high quality works.
The “European model” concept refers not to a harmonized form of collective management (the sector has so far remained untouched by harmonization), but to a conception of copyright and the specific way it is managed in Europe.

Nevertheless, the Commission’s work programme for 2005 includes the imminent adoption of a directive on collective rights management. That directive would therefore be double-banked with the directive on services in the internal market.

But it would be neither appropriate nor justified to have two different sets of rules applying to the same sector of activity at the same time. Whatever else, there is no way of telling what the consequences of such an outcome might be at this stage due to the fact that we still have no idea what the substance of a future specific directive may be.

Also, a detailed examination of the proposal for a Services Directive shows that this, in and of itself, could throw the European rights management model into question, thus damaging the interests not only of the creators and publishers but also users and consumers.

This is why GESAC wants rights management to be outside the scope of the proposed directive.

Its philosophy is at odds with the specific sector of collective copyright and related rights management
The Services Directive is a horizontal directive, and so intrinsically incapable of accommodating the defining features of European collective rights management societies. The expression “defining features” is not used lightly
: in the same way that cultural goods are not commodities like any other, neither are management societies a business venture like any other:

-
Authors’ societies do not exist for themselves but for their members, the creators of works. They were created and are run by and for authors. Their role, and in the final analysis, their sole purpose is to defend the interests of their members. Without them, authors’ societies have no reason to exist.

-
Authors’ societies act on a not-for profit basis, ensuring under their control that their costs are minimised to the extent reasonably possible consistent with good service to their members, so that the maximum amount of royalties can be paid through to the members in whose interests they act. Not allowed to generate and distribute profit in the traditional terms of business, societies distribute remunerations collected under detailed distribution rules approved by authors’ bodies and monitored in most countries by supervision authorities as well. The distribution of remunerations may not be compared with the distribution of the profits of an undertaking since the distribution rules may, according to their bylaws, take also cultural, social or solidarity criteria in due consideration.

-
Most management societies play a very important cultural role, which in some cases genuinely extends state policy. Some legislation, moreover, makes very detailed requirements as to the use of collection revenues for collective purposes of public interest, such as requiring a percentage of the revenues collected for private copying to be allocated to the promotion of cultural projects, like a diversified sponsorship policy, help to various creative sectors, especially struggling areas like contemporary music, the promotion of cultural activities and support for cultural events, promoting works to other countries, organizing seminars and concerts, etc.
This cultural function of most of CMS is of the essence of distinctive national differences which favour the development of cultural diversity within the European Union - an objective specifically assigned to it in the Treaty. It is a genuine function of general interest, and should be protected as such. 

-
Most CMS fulfil a key social role for their members. Some, for instance, provide old-age pension schemes in the form of allowances paid to members on conditions set out in the society’s founding document (age, length of membership, etc.) or assistance funds in order to help authors in difficulty. They also give support and advice to members which help them in the various aspects of their professional life.
-
CMS are involved in effectively enforcing their members’ rights: in some countries, for example, they have limited law enforcement officer appointed by governments or court official powers to evidence infringements of their members’ rights, and legal standing to sue in defence of their members’ rights.

-
The rules applicable to CMS as adopted at national level take account and arise out of specific legal, social and cultural environments and traditions, which may not easily work in other countries. So, in countries where management societies have a cultural purpose laid down by law, they are subject to specific accounting and/or supervisory rules that are not found in other States.

-
Collective management societies must administer the rights in the most efficient and cost-effective manner; it means frequently that administration takes place on a territorial basis. Most CMS can grant licences for their own repertoire on a world-wide basis. Through the network of reciprocal representation contracts which they have they can also grant licences in relation to their own territories for the whole of the worldwide repertoire. In most cases, the most effective and cost-efficient way to license is the latter because (a) it avoids duplication of costs, and (b) it makes it easier to monitor and audit use of works (it needs to be take into account sadly that the vast majority of audits which CMS carry out show that there is under-accounting by the user) 
(see also the comments on article 21, below).

-
Management societies tend to occupy a monopoly position, for long recognised as the most efficient system for granting collective licences. This de facto or in some countries de lege monopoly is essential to efficient administration of works: users want to deal with the minimum possible number of intermediaries to get licenses, and it is also to right holders’ advantage to eliminate duplications. In countries that have multiple CMS for different categories of right holder, users have to sign agreements with all the CMS, which complicates matters, adds to the cost burden - not least their own - and is inefficient. 

The Commission itself in fact has had occasion to remark that the special character of collective rights management justifies CMS’ position of exclusivity as regards users, since it benefits both users and authors alike, which is both the why and the wherefore of the dominant position that these societies often occupy
.

These defining features of authors’ societies (trusteeship, non-profit objectives, cultural and social role, territoriality, exclusivity and monopoly) have never stopped the treaty rules on freedom of establishment and service provision from being applied to them. Conversely, the application of these rules by the Community courts has never called these fundamental defining features of CMS into question.

By contrast, even though it seems not be in the proposed directive’s contemplation to make big changes to the principles attached to collective copyright administration and the established order of things, close consideration of its contents reveals potentially adverse direct effects on the way management societies operate, to the detriment of the entire chain from creation to “consumption” of works.

The rules on establishment are inappropriate
In some Member States, the right of access to collective management activity, and that activity itself, are very highly regulated, because of the monopoly position of CMS and, for most of the societies, the cultural nature of their activities, amongst other things.

So, authors’ societies in some Member States are subject to requirements of prior authorisation which may be express (Luxembourg, Belgium, Austria, Hungary) or implied (France), registration (Portugal, Ireland), or approval (Netherlands
, France
, Finland, Italy) by the public authorities. In some cases, the legislation is such that Ministerial authorisation is given to only one management society per sector (music, audiovisual, graphic arts, etc.). 

Under some legislation, management societies must be partnership-style or non-profit organizations, since they are meant to have only right holders as members, not investors in search of a profiteering investment (France, Spain and Hungary are cases in point).

The rules on oversight also differ widely in nature and standards of compulsion between countries. In France, for example, management societies have a series of obligations and are subject to oversight by a supervisory committee attached to the Central Audit Office. In Austria or Hungary, societies are subject to permanent oversight by a specific supervisory body or the ministry in charge of CMS, which has wide-ranging powers including the power of reprimand, and to apply penalties. 

However, insofar as they would result in a relaxation of the conditions and rules on access to and carrying on a collective rights management activity, several of the proposed directive’s provisions on establishment seem to be seriously at variance with many national models in this respect.
· The proposal accepts authorization schemes only if, amongst other things, they are “objectively justified by an overriding reason relating to the public interest” and are “proportionate to that (overriding) public interest objective” (articles 9 and 10); but no definition is given of an “overriding reason relating to the public interest”, and there is, for example, no certainty that the protection of creators’ intellectual property rights falls within that category; the proposal is therefore likely to call into question existing systems in many States that are both tried and tested, and are justified, as was seen above, by the specific characteristics of the sector.

· Some provisions are inconsistent with the nature of and very need for a monopoly in rights management. The impossibility of limiting the number of authorizations on grounds other than scarcity of available natural resources or technical capacity (article 12), and the prohibition on making the granting of an authorisation subject to proof of the existence of an economic need or market demand, or an assessment of the potential or current economic effects of the authorization (article 14.5) are cases in point. In point of fact, it is not these reasons that justify granting authorization or approval to a single society, but the need for rational, efficient collective management in the combined interests of the members of societies and the users of works. There again, the proposed directive could throw into question many national legislative provisions against the interests of creators and the entire creation chain.

· Finally, some provisions are also inconsistent with many national requirements whose own raison d’être is copyright protection. This is the case with the need for Member States to justify quantitative or territorial restrictions on access to a service activity on the grounds of overriding reasons relating to the general interest (article 15.2.a – inconsistent with the need for a monopoly), the obligation on a provider to take a specific legal form (15.2.b – at variance with the obligation for CMS, in some countries, to have a non-commercial form, or with the normal status of CMS as non profit-making organisations), the requirement to have a specific professional qualification in order to manage a company (15.2.c – at variance with most countries’ requirements on the capacity of the founders and managers of CMS), fixed minimum and/or maximum tariffs with which the provider must comply (15.2.g. – at variance with the tariffs applied to legal licenses and private copying licences), or an obligation on the provider to supply other specific services jointly with his service (15.2.j,  at variance with some societies’ cultural obligations).

On the evidence, then, the “establishment” rules are broadly incompatible with national requirements for access to and exercising the activity of collective rights management, and as such are grounds for excluding that activity from the scope of the proposed directive.

The services provision rules are inappropriate
•
The country of origin principle (COP) takes no account of the fact that there is no harmonized regulatory framework either for all economic rights subject to collective administration or for collective management: the vast differences between national legislation on the formulation of economic rights of right holders and on collective rights management (exacerbated by EU enlargement) mean that the COP is completely inappropriate, and could upset the long-established balance in relationships between authors' societies at European level. What adds to the reality of this risk is that the freedom of establishment section of the proposed directive as it stands would substantially relax if not do away with certain national requirements whose very purpose is to protect authors, artists and producers (see above). 

The fact that the EU is preparing a specific directive to harmonize the sector shows that the European Commission itself already acknowledges that the role of collecting societies is a special one which requires addressing on a sector-specific basis: on this basis it is vital that confusion is not created by having a “double regime”.
•
The copyright derogation to the COP is not a protection for CMS:
Article 17 provides a general derogation from the country of origin principle by which “(the country of origin principle) shall not apply to (...) copyright, neighbouring rights (...)” (point 13), or “the freedom of parties to choose the law applicable to their contract” (point 20).

According to the proposal’s explanatory memorandum (p. 26 and 27), these general derogations have been determined to take into account:

-
the “acquis communautaire”: specific Community instruments that apply the country of destination principle prevail over this proposed directive. So, the general rule in the new “Rome II” Convention is that the law of the country for which the protection is requested will apply to copyright violations, whereas the Rome I Convention leaves the parties free to choose the law applicable to their contract.

-
the level of disparity between national regimes: “for certain activities or matters, too wide a divergence in national approaches may exist and prevent the application of the country of origin principle. These cases concern derogations relating to certain activities such as intellectual property (...) or derogations on contractual matters or extra-contractual liability”.

Along with these - and the proposal could have made this clear in relation to copyright - is the territorial nature of copyright.

If the copyright derogation should logically be broadly construed as covering not just the substantive rights, but also their practical implementation (exercise and management), the current wording of Article 17 does not give any assurance to CMS that it is the case.
Moreover, whilst the draft Directive has rightly recognised that it simply does not work having copyright subject to the country of origin principle, and whilst the drafters were on the right track in regarding copyright as a special case, they did not go far enough. In effect, as it is demonstrated in this paper, it is not only the COP which does not work for copyright but also other provisions in the draft. Copyright should therefore be outside the Directive completely, and so copyright licensing should be.
-
Article 21 concerning the rights of service recipients does not seem to be adapted to the way in which rights are exercised and managed.
Article 21.2 provides that “Member States shall ensure that the general conditions of access to a service, which are made available to the public at large by the provider, do not contain discriminatory provisions relating to the nationality or place of residence of the recipient (...)”.

This requires a distinction to be drawn between 1) an authors’ society’s relations with its members and 2) such society’s relations with those who exploit its repertoire.

The impact of Article 21 on relations between authors’ societies and their members

Authors’ societies are set up by and for authors to look after their members’ interests. They provide a range of services of immense economic, cultural and social importance to their members: granting licences to users, collecting remuneration owed, keeping records on works, distributing the remuneration collected, monitoring and checking on the exploitation of works, providing legal advice to members, and in most cases providing welfare services.

Because any form of discrimination or abuse of a dominant position is prohibited by the Treaty, authors are free to choose which authors’ society within the EU they consider best serves and uphold their interests.

Furthermore, authors’ societies have long run their activities in such a way as to provide authors with the best possible services Europe- and world-wide.

In particular, they have set up mutual authorisation arrangements at European and international level to facilitate the exploitation and management of their members’ works in other countries. Through these mutual authorisation arrangements, normally called reciprocal representation agreements, authors’ societies enable all authors to have their works exploited and fairly remunerated world-wide, in conditions that are self-consistent and fair for each specific market. This situation could be thrown into question were multiple authors’ societies to be forced to have to administer the same repertoire and grant authorisations for the same territory as opposed to developing naturally their own systems and procedures by which cross-border licences can be developed which benefit users but which also preserve the cost efficiencies and rights protection for their creator members. 

Article 21 does not therefore create any particular problems as regards authors’ societies’ relations with their members or with one another.


The impact of Article 21 on relations between authors’ societies and copyright exploiters
Copyright exploiters must get an authorisation from authors’ societies to use the works in their repertoire which they intend to exploit. Through the benefits which collective licensing administered by authors’ societies, they may thus obtain authorization to use millions of works owned by millions of right holders simply by securing a licence.

Despite this advantage that collective management societies present to users, the fact remains that authors’ societies act in the interests of their members, not those of users, and that Article 21 can’t be interpreted as requiring authors’ societies to grant licences to copyright exploiters located in other countries.

Such an approach would have in effect negative consequences.

First, with respect to the society’s own repertoire, requiring authors’ societies to grant licences to copyright exploiters located in the Union’s 24 other Member States would in practice require each society to set up local management and monitoring systems for its repertoire in each individual country. In all logic, that would involve disproportionate costs and so would not be a rational and viable solution to impose on them. For users, it would also mean many contacts rather than a single “one-stop shop”, adding pointless complications to their own activities.

Turning to the repertoire of other authors’ societies which, as mentioned earlier, each society manages under representation agreements, societies have no authority to grant licences outside the territory in which they carry on activities. Under the legal maxim “nemo plus juris ad alium transferre potest quam ipse habet”, societies simply cannot have the rights necessary for such licences, and in order to get those rights they would have to convince the other societies that they would be capable of administering them. To give an example, the UK authors’ society PRS authorises the Bulgarian society to administer the rights in PRS repertoire in Bulgaria: if the Bulgarian society wished to administer the rights in say Portugal it would need to convince PRS that it had the ability to do so.

Because of the costs and complications involved, authors’ societies have never opted for such a system, and it was not the ECJ’s decision to impose it on them in its two judgements handed down on 13 July 1989. On the contrary, in these decisions, the ECJ has ruled that the reciprocal representation agreements “enable copyright management societies to rely, for the protection of their repertoires in another Member State, on the organization established by the copyright management society operating there, without being obliged to add to that organization their own network of contracts with users and their own local monitoring arrangements”
.

Article 21 must not be interpreted therefore in such a way as to lead to an economically irrational system which has absolutely no justification in fact.

Furthermore, it should be noted that, since it is obviously in the interests of users to pay as few royalties as possible, this competition would in fact amount to giving users the choice of concluding contracts with the society charging the lowest royalties, or the society which is least effective at monitoring or auditing whether the user has paid the correct royalties and complied with the terms and conditions of the licence, at the expense of right holders. Such a result would rightly be the subject of complaint by creators and their publishers since the fiduciary obligation of societies is to act in the interests of the creators whom they represent.
Finally, were Article 21 to have the effect of forcing each CMS to grant authorisations to users in the other 24 Member States, it would throw into total confusion a series of basic rules on how collective management works:

1° 
Firstly, a management society’s ability to enforce users’ compliance with certain of their obligations is based on close working relations with particular national public authorities that have powers to act only within strictly or mainly territorial bounds:


- the customs authorities, who may have occasion to vet compliance with copyright in products entering the territory;


- the tax authorities, with whom the accuracy of figures on the revenue earned by users from the exploitation of works can be checked;

- 
certain public authorities that impose and enforce broadcasting organisations’ compliance with certain obligations, in terms of quotas, for example; such is the case in France with authorisations granted by the Conseil Supérieur de l’Audiovisuel (CSA - Broadcasting Authority) to radio and television stations, and compliance with the broadcasting obligations laid down and enforced by the CSA, which enable French CMS to play a part in cultural policy where they find that the broadcasting and diversity obligations are being breached.


It is hard to see how a foreign CMS could run efficient and rational relationships with the authorities of a State on whose territory it is not established.

2° 
Secondly, obliging a CMS to grant authorizations to a user carrying on its business in another State would undermine the oversight exercised over each society, not least by its members.


Under some national laws, for example, the members of CMS can require disclosure of specific corporate records. If some national users are allowed to enter into agreements with foreign societies, the members of the national societies would clearly lose that ability to demand sight of contract documents since they would not be actual members of the society that had granted the authorisation.

This example shows how the combination of articles 16 and 21 of the proposal for a Services Directive could undermine the protection of authors, and lead to a lack of clarity in the granting and control of authorisations which would go directly against the objectives of transparency being sought.

Conclusion:

The potential impacts of the proposal for a Services Directive on the activity of authors’ societies in Europe have not been sufficiently assessed, not least how it might interact with the specific directive announced in the Commission’s work programme for autumn 2005. The only solution is therefore to put collective copyright and related rights management societies outside the scope of the directive.

***
� GESAC is a European grouping comprising 34 of the largest authors’ societies in the European Union, Norway and Switzerland. In this capacity it represents more than 500 000 authors or their successors in title in the music, graphic and plastic arts, literary and dramatic fields, as well as the audiovisual sector and music publishers.


� As used here, the expressions "creators" and "authors" also include for most music collecting societies the publishers of their works and are members of the same society.





� The European Parliament itself stressed the defining features of collective management societies when in January 2004 it called for the Services Directive to take due account “of (management societies’) functions as trustees and their particular responsibility for cultural and social aspects and society as such” (Resolution on “a Community framework for collective management societies”, paragraph 13 - adopted in January 2004, No. 2004/0036).


� To give an example, it would be perfectly possible for, say, the German authors’ society GEMA to give discotheque operators in France a licence to use GEMA repertoire in France, but it would be inefficient to do so on the basis that GEMA has no infrastructure in France for monitoring or checking the payment of royalties by discotheques and to set one up would involve costly duplication of  SACEM’s infrastructure.


� In reply to a question from an MEP in 1996 on whether there should be competition between CMS, the then Internal Market Commissioner, Mr Monti himself, explained that the specific characteristics of collective management justified a position of exclusivity for management societies vis-à-vis users, so that rightholders and users alike can derive maximum benefit, which explains and justifies why management societies often find themselves in a de facto dominant position.


.





� In the Netherlands, for the music authors performing right (Buma) a governmental license is needed. The organizations entrusted with the administration of private copying, public lending, neighbouring rights equitable remuneration (Sena), and reprography rights, are being appointed by the Minister of Justice


� For societies that manage reproduction and cable distribution rights.


� ECJ Case 395/87 (1989).
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